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PROFESSOR A. L. GAUSEWITZ APPOINTED 
DEAN OF NEW MEXICO LAW SCHOOL 


A small but top-notch law school, 
staffed with teachers of proven ability 
and graduating qualified lawyers with 
a full appreciation of their professional 
and technical responsibilities, is the 
goal set by Prof. Alfred LeRoy Gause- 
witz, who has arrived in Albuquerque 
to assume his duties as dean of the Uni- 
versity of New Mexico law school. 

The genial, sparkling-eyed Wisconsin 
law professor made his first real inspec- 
tion of the University where he is to 
establish New Mexico’s first School of 
Law, and pronounced himself well sat- 
isfied with the preliminary ground- 
work already laid. 

Temporary headquarters of the new 
school will be in the University Sta- 
dium classrooms. The site was espe- 
cially chosen with the view to provid- 
ing adequate and fireproof housing for the large collection of law books 
already donated to the school by interested citizens of the state. 

Concerning these donations, Dean Gausewitz said: “These generous 
gifts are invaluable. It would have been impossible for the University to 
have made such tremendous strides toward the establishment of the law 
college without this handsome contribution from the citizens of the state. 
They represent many thousands of dollars and will enable us to comply 
immediately with one of the basic requirements of the American Bar 


DEAN GAUSEWITZ 


Association.” 

According to preliminary plans, the University will offer the standard 
first year law curriculum this fall. A staff of four instructors, including 
Dean Gausewitz, one full professor, a librarian, and either an associate or 
assistant professor, will make up the first year faculty. 

By June, 1950, the University will have graduated its first law student, 
fully qualified to apply for admission to the state bar. The challenge of 
helping create a new law school is certain to attract teachers of the highest 
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caliber, said Dean Gausewitz in revealing that he has already received 
inquiries from several top-flight attorneys indicating interest in teaching 
here. 

“We are determined to have a good law school,” asserted Dean Gause- 
witz. “It will be a small one, but its faculty will be the best we can obtain 
and our three-year curriculum will measure up to any offered by schools of 
comparable size.” 

A full-time faculty of six instructors for the standard law course is antici- 
pated, with the probable addition of special courses by local attorneys on 
regional problems such as mining, water rights, etc. In keeping with the 
tendency manifesting itself in present-day law curricula, the UNM law 
college program will probably be less flexible and offer fewer electives. 
While emphasizing that it would by no means be a provincial law school, 
Dean Gausewitz pointed out that most of the graduates would doubtlessly 
practice in New Mexico and local problems would therefore offer pertinent 
clinical studies. 

A graduate of the University of Minnesota where he earned his A.B. and 
LL.B. degrees, and holder of an LL.M. from Stanford University, Dean 
Gausewitz is a member of the Minnesota, Minneapolis, and California bar 
associations. He was chairman of the Committee on Criminal Law and 
Evidence for the Wisconsin Bar Association and consultant on special 
problems of the American Law Institute. One of his earliest honors, and 
one of which the new Dean is most proud, was his appointment as student 
editor of the first volume of the Minnesota Law Review. 

Dean and Mrs. Gausewitz, who have established residence at 126 S. 
Terrace, have two sons, one interning at the U. of Michigan Hospital at 
Ann Arbor, Mich., the other studying law at Stanford University, Calif. 









































FEDERAL INCOME TAX TREATMENT OF FAMILY 
PARTNERSHIPS SINCE THE TOWER AND 
LUSTHAUS CASES 


T. CARROLL SIZER 


It has been somewhat over a year since the United States Supreme 
Court rendered its decisions in the Tower! and Lusthaus* cases holding 
invalid for federal income tax purposes the husband and wife partner- 
ships there considered. The purpose of this article is to review the man- 
ner in which these decisions have been applied to the various situations 
which the taxpayers had hoped involved family partnerships. 

In a majority of these cases the courts had little difficulty in attributing 
the fruit to the tree on which it grew.’ In fact the relation of the income 
to the purported earner in a number of cases was found to have about as 
much similarity as the apples tied to the lilac tree by the lovesick youngster. 

From the decisions in the Tower and Lusthaus cases until about March 
1, 1947, there have been approximately 78 cases decided on the subject 
of family partnerships. In 14 of these the partnership was upheld, in 6 the 
partnership was upheld only in part, and in 58 the partnership was ig- 
nored for income tax purposes. 

During the period indicated the circuit courts of appeals have consid- 
ered this question on 14 occasions and in only one instance was the patt- 
nership held to be valid and in another instance held to be partially valid. 
Of the 8 family partnership cases to come before the circuit court of ap- 
peals for the Sixth Circuit, not one has been decided in favor of the tax- 





?327 U.S. 280 (1946). 

* 327 U.S. 293 (1946). 

* Lucas v. Earl, 281 U.S. 111 (1930). 

“(a) Valid: Durwood v. Commissioner, 47-1 U.S.T.C. 9156 (C.C.A. 8th, Feb. 6, 
1947) Theaters. (b) Valid in Part: Singletary v. Commissioner, 155 F, 2d 207 (C.C.A. 
5th, 1946) Gas Stations. (c) Invalid: Walker v. Commissioner, 47-1 U.S.T.C. 9183 
(C.C.A. 3rd, Feb. 17, 1947) Auto Parts; Schreiber v. Commissioner, 47-1 U.S.T.C. 9181 
(C.C.A. 6th, Feb. 12, 1947) Electric Supply; Greenberg v. Commissioner, 158 F. 2d 
800 (C.C.A. 6th, 1946) Theaters; DeKorse v. Commissioner, 158 F. 2d 801 (C.C.A. 
6th, 1946) Manufacturing tools and dies; Allen v. Commissioner, 157 F. 2d 518 (C.C.A. 
5th, 1946) Sand, Silica; Ewing v. Commissioner, 157 F. 2d 679 (C.C.A. 6th, 1946) 
Road Machinery; Thorrez v. Commissioner, 155 F. 2d 791 (C.C.A. 6th, 1946) Metal 
Plating; Seibert v. Commissioner, 156 F. 2d 227 (C.C.A. 2d, 1946) Dealing in Foreign 
Currency; Livie v. Commissioner, 155 F. 2d 728 (C.C.A. 6th, 1946) Manufacturing 
Blue Print Paper; Mauldin v. Commissioner, 155 F. 2d 666 (C.C.A. 4th, 1946) Coca 
Cola Bottling; Camfield v. Commissioner, 154 F. 2d 1016 (C.C.A. 6th, 1946) Wood 
Manufacturing; Lowery v. Commissioner, 154 F. 2d 448 (C.C.A. 6th, 1946) Manufac- 
turing Furniture. 
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payer. In the only case considered by a district court was the partnership 
countenanced.® Out of 63 family partnership cases disposed of by the Tax 
Court, in 12 the partnership was upheld, in 5 the partnership was upheld 
in part, and in 46 the partnership was found to be of the apple-lilac tree 
variety.® 

The business involved in the Tower case was the manufacture and sale 
of sawmill machinery and wood and metal stampings. Prior to 1937 the 
business was conducted as a corporation in which the taxpayer held an 
89° interest, his wife a 1% interest, and the bookkeeper a 10° interest. 
Under circumstances indicating that the cold, grey dawn of March 15 was 
not the least of his annual worries, in 1937 the taxpayer gave his wife an 
additional 38° interest in the corporation on condition that she contribute 
the underlying assets to a contemplated limited partnership. On this trans- 
fer the taxpayer paid a gift tax of $213.44. Three days later the corpora- 
tion was liquidated and a limited partnership was formed to which was 
transferred all of the corporate assets. The wife acquired a 39% interest 
as limited. partner on which basis she was to share in the partnership 
profits. However, because of her limited status, her share of the partnership 
losses was restricted to her original contribution and she was precluded 
from any part in the management of the business. While the taxpayer and 
the bookkeeper were the only general partners in the firm, it was pro- 
vided that in the event of a dispute between them the general partner 
holding the larger capital interest, namely, the taxpayer, would prevail. 

Mrs. Tower performed no service for either the corporation or the 
partnership and received no salary for her inactivity. It was conceded by 
the taxpayer that she knew nothing about the business and relied entirely 
on him in this respect. However, the partnership profits withdrawn by 
her appear to have been largely within her control as they were kept in 
her separate bank account or in a compartment of a safe at home, another 
compartment of the safe being also used by the taxpayer. 





°Ford v. Maloney, 68 F. Supp. 1004 (Ore., 1946) Logging, Lumber. 

*(a) Affirmed: J. B. Black, Tax Court Memo (Feb. 20, 1947) CCH Dec. 15, 645M, 
Hybrid seed corn; W. J. Runyon, 8 T.C. (Feb. 19, 1947) CCH Dec. 15, 610, Road 
Construction; T. W. Rosborough, 8 T.C. (Jan. 24, 1947) CCH Dec. 15, 562, Invest- 
ment Pool; J. A. Mount, Tax Court Memo (Nov. 29, 1946) CCH Dec. 15, 502M, 
Manufacturer’s Agents; Est. of B. H. Bass, Tax Court Memo (July i6, 1946) CCH Dec. 
15, 282M, General Contracting; A. Jarvis, Tax Court Memo (May 28, 1946) CCH Dec. 
15, 219M, Sand gravel, trucking; S. Goodman, 6 T.C. 987 (1946), Jewelry business; 
F. A. Parker, 6 T.C. 974 (1946) Tools, machine parts brokers; W. B. Anderson, 6 T.C. 
956 (1946), Machine tools; H. Shulak, Tax Court Memo (Apr. 30, 1946) CCH Dec. 15, 
151M, Fur Sales; S. K. Alexander, 6 T.C. 804 (1946), Baking; L. Marks, 6 T.C. 659 
(1946), Jewelry. (b) Affirmed in Part: D. Paransky, Tax Court Memo (Feb. 20, 1947) 
CCH Dec. 15, 643M, Mattress Manufacturer; W. B. Woosley, Tax Court Memo (Dec. 6, 
1946) CCH Dec. 15, 514M, Knitting Mills; C. L. Canfield, 7 T.C. (Oct. 11, 1946) 
CCH Dec. 15, 414, Auto Agency; W. H. Wilson, Tax Court Memo (July 17, 1946) 
CCH Dec. 15, 284M, Cotton Brokerage; W. Catlin, Sr., Tax Court Memo (Apr. 29, 
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After being held invalid by the Tax Court’, and valid by the circuit 
court of appeals for the Third Circuit®, the Tower husband and wife 
partnership was finally laid to rest by the Supreme Court in an opinion 
by Mr. Justice Black with two dissents. The essence of the decision is 
stated both negatively and, perhaps for emphasis, affirmatively. In sub- 
stance it is that a wife may not be recognized as a partner with her hus- 
band for federal income tax purposes unless she does one or more of the 





1946) CCH Dec. 15, 148M, New, used car sales. (c) Invalid: O. Phil Nordling, Tax 
Court Memo (Feb. 27, 1947) CCH Dec. 15, 650M, Sale auto parts; Edwin F. Sand- 
burg, 8 T.C. (Feb. 27, 1947) CCH Dec. 15, 631, Housebuilder; Cyril J. Burke, Tax 
Court Memo (Feb. 17, 1947) CCH Dec. 15, 623M, Construction Machinery and Supply; 
J. E. Hurley, Tax Court Memo (Feb. 11, 1947) CCH Dec. 15, 615M, Lumber broker- 
age; David L. Wilkoff, Tax Court Memo (Feb. 7, 1947) CCH Dec. 15, 613M, Scrap 
Iron; Ed A. Kerr, Tax Court Memo (Dec. 26, 1946), CCH Dec. 15, 538M, Construc- 
tion Business; Ely F. MacDonald, Tax Court Memo (Dec. 24, 1946) CCH Dec. 15, 
537M, Manufacturer Cleaning Compound; J. R. Lynch, Tax Court Memo (Dec. 19, 
1946) CCH Dec. 15, 536M, Furnace business; W. G. Blaisdell, Tax Court Memo (Dec. 
9, 1946) CCH Dec. 15, 523M, Zeppo Lighters; N. J. Decker, Tax Court Memo (Dec. 2, 
1946) CCH Dec. 15, 506M, Tool Boring; Wade E. Moore, 7 T.C. (Nov. 29, 1946) 
CCH Dec. 15, 491, Construction of houses; James L. Pritchard, 7 T.C. (Nov. 29, 
1946) CCH Dec. 15, 448, Tool and Gage Business; Edward P. Fletcher, 7 T.C- (Nov. 
25, 1946) CCH Dec. 15,482, Oil Distribution; David O. Davis, Tax Court Memo (Oct. 
21, 1946) CCH Dec. 15,441M, Mining; Est. of I. L. Berk, 7 T.C.——(Oct. 9, 1946) 
CCH Dec. 15,408, Auto Sales; W. J. Garic, Tax Court Memo (Oct. 4, 1946) CCH Dec. 
15,413M, Rice Exporting; P. L. Kulka, Tax Court Memo (Sept. 30, 1946) CCH Dec. 
15,409M, Scrap Iron; W. A. Boyd, Tax Court Memo (Sept. 13, 1946) CCH Dec. 
15,391M, Manufacture Cosmetics; W. G. Haugland, Tax Court Memo (Sept. 6, 1946) 
CCH Dec. 15,374M, River Transportation; L. H. McMurray, Tax Court Memo (Aug. 
28, 1946) CCH Dec. 15,363M, Live Stock; A. V. Simonson, Tax Court Memo (Aug. 14, 
1946) CCH Dec. 15,344M, Selling Oil Drilling Machinery; O. W. Fode, Tax Court 
Memo (Aug. 9, 1946) CCH Dec. 15,340M, Auto Sales; T. R. Simmons, Tax Court 
Memo (Aug. 9, 1946) CCH Dec. 15,338M, Processing Logs to Veneer; E. M. Godson, 
Tax Court Memo (July 24, 1946) CCH Dec. 15,314M, Hotel Owner; L. N. Simons, 
? Tk: (July 12, 1946) CCH Dec. 15, 217, Advertising; J. G. Scherf, 7 T.C—— 
(July 11, 1946) CCH Dec. 15,268, Garment Manufacture; M. M. Monroe, 7 T.C.—— 
(June 28, 1946) CCH Dec. 15,247, Collection and Sale Hides, Furs and Pecans; W. A. 
Reynolds, Tax Court Memo (June 28, 1946) CCH Dec. 15,265M, Rubber Design and 
Sale; Charles Redd, Tax Court Memo (June 27, 1946) CCH Dec. 15,257M, Cattle 
Raising; W. A. Belcher, 7 T.C. (June 19, 1946) CCH Dec. 15,229, Lumbering; 
P. G. Greene, 7 T.C. (June 17, 1946) CCH Dec. 15,226, Road Construction; Esther 
Rosenberg, 7 T.C. (June 10, 1946) CCH Dec. 15,203, Manufacture and Sale of 
Furs; J. Lang, 7 T.C. (June 4, 1946) CCH Dec. 15,194, Machinery Equipment; 
L. J. Epps, Tax Court Memo (May 31, 1946) CCH Dec. 15,220M, Steel Broker; D. 
Wilson, Tax Court Memo (May 28, 1946) CCH Dec. 15,208M, Rendering; Est. of R. A. 
Axelson, Tax Court Memo (May 27, 1946) CCH Dec. 15,205M, Small Loans; H. B. 
Lawton, 6 T.C. 1093 (1946), Manufacture of Cutting Tools; H. W. Evans, Tax Court 
Memo, (Apr. 30, 1946) CCH Dec. 15,153M, Selling of Road Building Materials; C. P. 
Evans, Tax Court Memo (Apr. 26, 1946) CCH Dec. 15,145M, Chain Grocery; T. R. 
Sammons, Tax Court Memo (Apr. 23, 1946) CCH Dec. 15,124M, Outdoor Advertis- 
ing; R. B. Dawson, Tax Court Memo (Apr. 23, 1946) CCH Dec. 15,123M, Auto 
Sales; L. C. Benson, 6 T.C. 748 (1946), Auto Parts, Warehouse; J. T. Taylor, Tax Court 
Memo (Apr. 11, 1946) CCH Dec. 15,099M, Purchase, Sale Certain Real Estate; F. D. 
Akers, 6 T.C. 693 (1946), Auto Sales; W. G. Harvey, 6 T.C. 653 (1946), Selling Ma- 
chinery; C. J. Deckgiesser, Tax Court Memo (Mar. 15, 1946) CCH Dec. 15,064M, 
Sheet Metal. 

73 T.C. 396 (1944). 
*148 F. 2d 388 (1945). 
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following: invests capital originating with her—substantially contributes 
to the management of the business—or—performs vital additional services. 
It is apparent from reading the decisions rendered since the Tower case 
that the courts have accepted the Supreme Court’s use of the italicized 
words as having been for purposes much more emphatic than mere 
rhetoric or flourish. 

To substantiate its conclusion in the Tower case the Supreme Court 
advanced several considerations. It stated that the inquiry was whether 
the parties truly intended to participate in a partnership; that this was 
a question of fact found in the negative by the Tax Court; and that since 
there was evidence to support the finding it was final under the rule of 
the Dobson case.® The fact that the wife may have acquired a vested 
interest in the property under the state law so that it would pass to her 
heirs at death and the further fact that the partnership was valid under 
the state law were not matters of concern where the question was the taxa- 
tion of income under a federal law to the person who actually earned it. 
The right of a taxpayer to so arrange his affairs as to reduce his liability 
for taxes was recognized, the example given being that of a man who 
sells his interest to a stranger and retires from business entirely. The court 
stressed the fact that the economic relation of the taxpayer and his wife 
to the income from the business in question was not changed by the crea- 
tion of the partnership since the wife used a portion of her partnership 
income to buy for herself, home and family, what had formerly been 
purchased by her husband. While not mentioned by the Supreme Court, 
the reports of the Tax Court and the appellate court indicate that after 
as before the advent of the Tower partnership the taxpayer gave his wife 
$300 per month out of his separate funds for meeting the expenses of their 
home. Perhaps the point most emphasized by the Supreme Court in sup- 
port of its conclusion was that despite the legalistic motions of a gift to 
his wife, the taxpayer at no time actually relinquished his complete domi- 
nance over the use of the capital which had formerly been that of the 
corporation and latterly that of the limited partnership of which he was 
the controlling general partner. 

The same alignment of Supreme Court Justices was maintained in the 
Lusthaus case as in the Tower case. For an opinion the majority merely 
referred to its opinion in the Tower case while the minority filed a dissent- 
ing opinion by Mr. Justice Reed. There the taxpayer was the sole proprie- 
tor of two furniture stores. As of January 1, 1940, he executed a bill of 
sale to his wife of one-half of the business for $105,000. Several days later 
the taxpayer gave his wife a check for $50,000 of which $25,000 repre- 





* 321 US. 231 (1944). 
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sented the proceeds of a loan he had just made at the bank. His wife 
then gave taxpayer her check for $50,000 plus eleven notes of $5,000 
each payable one a year for eleven years in satisfaction of her purchase 
obligation. The taxpayer then repaid his loan at the bank. Immediately 
a partnership was organized to which the business in question was trans- 
ferred, the taxpayer and his wife becoming equal general partners. How- 
ever, the agreement provided that management of the business was to 
vest solely in the taxpayer. No withdrawals of partnership profits could 
be made without the concurrence of both partners and neither partner 
could sell or assign his or her partnership interest without the consent of 
the other. 

Both before and after the organization of the partnership Mrs. Lusthaus 
helped out in the furniture stores whenever needed. The extent and value 
of this service does not appear. At the time of the transaction she had sepa- 
rate property worth between $45,000 and $55,000. It will be noted that 
this approximated the value of the eleven notes payable by her to the 
taxpayer. 

With little partiality, the Tax Court treated Mr. and Mrs. Lusthaus as 
it had treated Mr. and Mrs. Tower, namely, husband and wife perhaps, 
partners, no.!° Possibly the conclusion was stated with somewhat more 
literary finesse in the Lusthaus case where the Tax Court said: 

. . . Finally, the partnership emerged from the metamorphosis clothed 

in the outer garment of legal respectability, but inwardly perhaps a 

little uneasy over the flimsiness of its outer garment of income tax 

alleviation. 
In affirming the Tax Court decision the majority opinion of the circuit 
court of appeals for the Third Circuit made no reference to the foregoing 
pronouncement.!* However, in his dissent Judge Fake quoted it in full 
and added: 

. . . On reading this in the solitude of my chambers surrounded by 

row on row of volumes dealing with the hard cold logical realities of 

life, it is indeed refreshing to find myself entering a mystic realm and 
dreaming in union with the poet Ovid in his Metamorphoses and 
imagining that dear, sweet thing, Daphne, changed into a laurel while 
fleeing from Apollo. But I must snap out of it and re-enter that mun- 
dane realm wherein a great jurist once said: “The power to Tax is the 
power to destroy.’ . . .18 
Based on the reasoning set forth in the majority opinion in the Tower 
case the lower courts were affirmed by the Supreme Court in the Lusthaus 





3 T.C. 540 (1944). 

% 3 T.C. 540, 542 (1944). 
7149 F. 2d 232 (1945). 
%149 F. 2d 232, 235 (1945). 





| 
| 





Sa 


Sp sees ee iy ree =e 


Se 








SAE SEE RAG NE 


PRA Er: ap 
aaa Pe 


298 WISCONSIN LAW REVIEW [Vol. 1947 


case. However, the latter case is notable for the dissenting opinion filed by 
Mr. Justice Reed and applicable to both cases. At the outset the majority 
was taken to task for its statement in the recitation of facts that the notes 
given taxpayer by his wife were to be paid solely out of partnership profits. 
It was pointed out that these notes were in no way conditioned on such 
payment and that this source of their satisfaction was little more than 
a hope. Issue was taken with reliance by the majority on such cases as 
Lucas v. Earl'*, Helvering vy. Horst® and Helvering v. Eubank’, since 
those cases involved merely the assignment of income before it was earned 
or due while here the assignment was of property from which the future 
income was to arise or not, depending on the fortunes of the furniture 
trade. More analogous, argued the minority, was the case of Blair v. Com- 
missioner™™ wherein a fixed portion of annual income from a trust for the 
life of the life tenant was held taxable to the assignee and not to the life 
tenant-assignor. The minority pointed out that the issue posed by the case 
had been treated by the litigants throughout as being whether there 
existed a valid partnership for income tax purposes; that if one was found 
to exist, presumably the partnership earnings would be taxable to the 
husband and wife equally; that no question had been raised concerning 
the possible disproportionate value of the taxpayer’s services as compared 
to those of his wife and its effect on the equal division of partnership 
earnings. Concerning the economic relation of the taxpayer and his wife 
to the income of the business before and after organization of the partner- 
ship, the minority stated the change in this relationship was neither greater 
nor less than where a husband gives his wife some or all of his stock in a 
corporation. The principal point of disagreement between the majority 
and the minority appears to be the completeness of the transfer from the 
taxpayer to his wife, the majority holding that the taxpayer retained such 
control of the business generally as to render the transfer incomplete, the 
minority contending that the degree of control retained by the taxpayer 
was not such as to require nonrecognition of the property rights vested 
in the wife under the state law.7® 

As an example of what constituted a valid’ husband and wife partner- 
ship for federal income tax purposes, the Supreme Court cited the decision 





“281 U.S. 111 (1930). 
* 311 U.S. 112 (1940). 
311 US. 122 (1940). 


7 300 U.S. 5 (1937). 

The Tower and Lusthaus cases were cited by the Wisconsin Supreme Court in 
Thomas v. Wisconsin Department of Taxation, 250 Wis. 8, 26 N.W. 2d 310 (Feb. 25, 
1947), a case involving the validity of a husband and wife partnership for purposes of 


the Wisconsin income tax law. 
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of the Tax Court in George A. Croft v. Commissioner.® The taxpayer in 
that case was one of twelve children all of whom worked with their 
father on his large Nebraska farm. As each of the boys was married their 
wives also worked on the farm. All the parties had the same bank account 
against which not only the boys and their father but also their wives could 
write checks. When the taxpayer and his wife were married they agreed 
orally to be partners. Five or six years after their marriage the father 
divided his farm among his children and taxpayer and his wife received 
160 acres. The note secured by mortgage on this property was signed by 
both taxpayer and his wife and was paid out of their joint funds. About 
this time they opened their own joint bank account. Soon after, when 
work on the farm would permit, the taxpayer began traveling for the pur- 
pose of selling certain devices he had patented. His wife accompanied 
him on these trips except when their children had to be in school. On one 
such trip to Mississippi the wife worked in an overall factory there while 
her husband was selling his merchandise. On another occasion under 
similar circumstances the wife worked for a telephone company in Texas. 
Throughout all earnings of both the taxpayer and his wife were deposited 
in their joint bank account. In 1932 they established their home in Kansas 
City, Missouri, returning to their farm in Nebraska only during the har- 
vest season. The taxpayer commenced selling trailer equipment. With 
their joint funds he and his wife purchased a rooming house, the upper 
floors being rented out to roomers by the wife and the ground floor being 
occupied by the taxpayer and his family. In 1937 or 1938 the taxpayer 
and his wife invested $1,500 of their joint funds in machinery for the 
manufacture of trailers. The wife was very active in the business taking 
care of all office work and collections. The business prospered and branches 
were opened in Colorado and Idaho. The Nebraska farm owned by this 
couple was taken over by the Navy during the war. With the proceeds 
from this taking, plus additional joint funds, they purchased another Ne- 
braska farm about half a section in size. Based on these facts the Tax 
Court held the income of this family for 1941 to be taxable to the husband 
and wife equally and in so holding the Tax Court received approval from 
the Supreme Court in the Tower case.”° 5 


* Tax Court Memo CCH Dec. 14,177M (Oct. 11, 1944). 

® Similar cases in which the partners’ relation was recognized based on the perform- 
ance of substantial services: Singletary v. Commissioner, 155 F. 2d 207 (C.C.A. 5th, 
1946) Operation of Gas Stations; Julius B. Black, Tax Court Memo CCH Dec. 15,645M 
(Feb. 20, 1947) Production and Sale of Hybrid Seed Corn; W. J. Runyon, 8 T.C. 
CCH Dec. 15,610 (Feb. 19, 1947) Road Construction; Jay A. Mount, Tax Court Memo, 
CCH Dec. 15,502M (Nov. 29, 1946) Manufacturers’ Agent; Alex Jarvis, Tax Court 
Memo, CCH Dec. 15,219M (May 28, 1946) Sand, Gravel and Trucking; Howard B. 
Lawton, 6 T.C. 1093 (1946) Manufacturer of Cutting Tools; Samuel Goodman, 6 T.C. 
987 (1946) Sale of Jewelry; Willis B. Anderson, 6 T.C. 956 (1946) Reconditioning 
machines, machine tools; Harry Shulak, Tax Court Memo, CCH Dec. 15,151M (Apr. 
30, 1946) Fur Sales; Leo Marks, 6 T.C. 659 (1946) Sale of Jewelry. 
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A variation of the usual partnership cases are those in which the hus- 
band formally seeks to relinquish his proprietary relation with the business 
in favor of his wife or members of his family as partners but to continue 
as the untaxed power behind the multiple-seated partnership throne. Based 
on considerations of continued and valuable services by the husband in the 
capacity of a so-called employee of the partnership, the continued exercise 
of control by him even though through extralegal means, and the use 
of capital originating with him, this approach has proved more novel than 
effectual. In Lewis J]. Epps v. Commissioner™! the taxpayer and his son 
were employed by a corporation of which they were the largest stock- 
holders. The business was that of buying and selling steel and depended 
for the most part on the personal service and individual contacts of the 
taxpayer and his son. In 1941 the son severed his connection with the 
corporation and organized a partnership consisting of himself, his mother 
and his sister for the purpose of buying and selling steel. The son’s con- 
tribution of $15,000 which apparently originated with him entitled him to 
a 40% interest in the partnership. The capital contributed by the mother 
and sister originated with the taxpayer. The partnership prospered rapidly, 
succeeded to many of the corporation’s customers and, in fact, rented office 
space from the corporation. In the meantime the taxpayer proceeded to 
liquidate the corporation and to render such assistance to the partnership 
as loaning it money. Finally, in early 1942, the taxpayer purportedly be- 
came a part-time employee of the organization. Throughout the period 
no substantial services were performed by the mother or the sister. The 
Tax Court held the son and taxpayer to be the true partners, the latter 
being subject to a tax on 60% of the partnership earnings.” 

The Tax Court has considered cases in which the taxpayer at a point 
remote to the transaction has transferred to his wife his interest in a busi- 
ness or a corporation to protect that interest from the demands of his 
creditors. The Tax Court has held that this does not result in the basis 
for a valid partnership either between the taxpayer and his wife or between 
the taxpayer’s wife and others. In such instances it was held that the true 
owner of the interest in question and hence the true participant in the 
business was the husband and not his wife.?* ; 

Where only inconsequential services have been performed by the so- 





™ Tax Court Memo, CCH Dec. 15,220M (May 31, 1946). 

* Greenberg v. Commissioner, 158 F. 2d 800 (C.C.A. 6th, 1947) Theater Opera- 
tions; William A. Boyd, Tax Court Memo, CCH Dec. 15,391M (Sept. 13, 1946) Manu- 
facture Cosmetics; Paul G. Greene, 7 T.C-——CCH Dec. 15,226 (June 17, 1946) Road 
Construction; H. W. Evans, Tax Court Memo, CCH Dec. 15,153M (April 30, 1946) 
Sale of Road Building Materials. 

* Ross G. Walker, Tax Court Memo, CCH Dec. 15,264M (June 28, 1946), Affirmed, 
Walker v. Commissioner, F. 2d , 47-1 U.S.T.C. 9183 (C.C.A. 3rd, 1947) Sale 
of Auto Parts; W. G. Blaisdell, Tax Court Memo, CCH Dec. 15,523M (Dec. 9, 1946) 


Manufacturer of Zeppo Lighters. 
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called partner under scrutiny the source of this partner’s capital contribu- 
tion takes on added importance and has been the occasion of some nice 
open-field running by the courts. In this connection it is interesting to 
note the comparatively slight emphasis placed by both the majority and 
the minority in the Tower and Lusthaus cases on whether the wife’s capi- 
tal contribution to the partnership came to her through the mechanics of 
a gift from her husband or by way of a purported purchase from him 
through the use of notes. Where the transfer constituted a completed gift 
under state law the Commissioner has asserted a gift tax liability even 
though the intended family partnership was not recognized for income 
tax purposes.** In another case two wives were held not to be partners 
with their husbands where there was no clear evidence of a capital con- 
tribution, as such, by them. Nevertheless, their portion of the partnership 
income paid to them was held to have been gifts from their husbands and 
rent on a building purchased by the wives with such income and leased 
to the partnership was held to have been their income taxable to them and 
not to their partner-husbands.”5 
The taxpayer in S. Kenneth Alexander v. Commissioner*® held a 75% 
interest in a baking business conducted as a partnership with his uncle 
who held the remaining 25% interest. The taxpayer’s wife contracted to 
purchase this latter interest from the taxpayer’s uncle for $35,000 and to 
take his place as a partner with her husband. The purchase price was paid 
with $5,000 held to have been the wife’s separate property and the proceeds 
of a $30,000 loan from the bank. While the wife’s name appeared as mak- 
er on this bank note the taxpayer signed as accommodation endorser and 
put up certain of his separate property as collateral. The wife satisfied this 
note by borrowing $9,000 from the taxpayer’s parents and $12,000 from 
the taxpayer. At the time of the trial these obligations had been paid off 
with the exception of $2,000 still owed to the taxpayer. These payments 
were made by the wife out of her share of the partnership earnings. Despite 
the fact that she took no active part in the baking business, the wife was 
recognized by the Tax Court as a partner with her husband. In its opinion 
the court stressed the fact that the partnership interest acquired by the 
wife was not from the taxpayer but from one outside of his immediate 
family.?* 





™ Charles Redd, Tax Court Memo CCH Dec. 15,257M (June 27, 1946) Cattle Raising. 

® Abe Schrieber, 6 T.C. 707 (1946), Affirmed, Schrieber v. Commissioner, F. 2d 
—, 47-1 U.S.T.C. 9181 (Feb. 12, 1947) Electrical Supply. See also S$. K. Alexander, 
6 T.C. 804 (1946) Operating Bakery. 

"6 T.C. 804 (1946). 

™ Durwood v. Commissioner, —— F. 2d —— 47-1 U.S.T.C. 9156 (C.C.A. 8th, 1947) ° 
Theater Operation; see also Est. of Ben. H. Bass, Tax Court Memo CCH Dec. 15,282M 
(July 16, 1946) General Contracting. 
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Nudging the line but still held to be on the other side of it was the 
transaction considered in O. Phil Nordling v. Commissioner.* In that 
case the taxpayer and his brother were partners in an automotive accessory 
business. The brother decided to drop out of the business and discussions 
were had with taxpayer concerning the sale of the brother’s interest. The 
price of $18,500 was found to be agreeable. As the necessary papers were 
being prepared it was decided to insert the taxpayer’s wife’s name as pur- 
chaser. The sales price was paid with the proceeds of a loan from the 
bank evidenced by a note signed by the wife and the taxpayer, apparently 
as co-makers. The bank loan was in turn paid off out of the wife’s share 
of profits earned by a successor partnership composed of the taxpayer and 
herself. The wife performed services for the partnership during a total of 
five weeks out of three years. The Tax Court distinguished the Alexander 
case and refused to recognize the instant husband and wife partnership.” 
The distinction indicated by the court was one of intent to be or not to be 
a partner as drawn from all the facts both proximate to the transaction 
and the background generally. One consideration that did play a part: 
the partnership issue in the Alexander case was raised under such circum- 
stances that the Commissioner had the burden of proof while in the Nord- 
ling case the burden was on the taxpayer. 

In his dissenting opinion filed in the Lusthaus case, Mr. Justice Reed 
attempted to define the issue there presented by stating one thing it was 
not, namely, the issue was not an inquiry into the value of the husband’s 
services as compared to the wife’s services so as to establish a division of 
partnership earnings on some basis other than that set forth in the part- 
nership agreement.°® Were this latter the issue, the Justice gave no sug- 
gestion of what his opinion might be with respect to it. However, the Tax 
Court has indicated its opinion on the subject in Claire L. Canfield v. Com- 
missioner 51 

The business involved in the Canfield case was an automobile agency 
the operation of which required both capital and personal service. The 
taxpayer and his wife entered into a partnership agreement for the conduct 
of this business and each was to share the profits and losses equally. Capital 
totaling $17,443.49 was contributed to the partnership, $12,543.49 by the 
taxpayer and $4,900.00 by his wife which latter was found to have been 
from her separate funds. While the wife performed no substantial services 





*8 T'ax Court Memo CCH Dec. 15,650M (Feb. 27, 1947). 

*”W. G. Haugland, Tax Court Memo CCH Dec. 15,374M (Sept. 6, 1946) River 
Transportation; W. A. Belcher, 7 T.C. —— CCH Dec. 15,229 (June 19, 1946) Sale of 
Lumber. 

See also dissenting opinion, Mauldin v. Commissioner, 155 F. 2d 666, 668-669 
(C.C.A. 4th, 1946) Coca Cola Bottling Company. 
7 T.C. ——, CCH Dec. 15,414 (Oct. 11, 1946). 















































ae ae a are 


aka! 




















































TAX OF FAMILY PARTNERSHIPS 303 





May] 


for the partnership, nevertheless, she did contribute capital originating 

with her and thus, literally at least, satisfied one of the alternative re- 

quirements of the Tower case for recognition as a partner. Despite this, 

the Tax Court held no partnership, a business arrangement instead. As 

such, the court disregarded the division of earnings as provided for in the ' 
partnership agreement and determined that: 75% of the earnings were 
attributable to the services of the taxpayer and taxable solely to him; the 
remaining 25% of the earnings were attributable to the capital employed 
in the business and taxable to the taxpayer and his wife in proportion to 

their capital contributions, namely, $12,543.49/$17,443.49 taxable to the 

taxpayer and $4,900.00/$17,443.49 taxable to his wife.* 

There were five dissenting judges in the Canfield case with a dissenting 
opinion by Judge Black in which three of the dissenting judges joined. | 
The minority group agreed that under the circumstances the equal divi- 
sion of earnings called for by the partnership agreement could not be recog- 
nized because of the disproportionate contribution of capital and services 
by the taxpayer as compared to the small contribution of capital alone by 
the wife. However, the minority argued that the spirit of the Tower case 
was satisfied if the entire amount of the partnership’s earnings was taxed 
to the taxpayer and his wife in proportion to their respective capital con- 
tributions without first attributing any portion of such entire earnings 
to the value of the services performed by the taxpayer. 

At a time when the full membership of the Tax Court had under con- 
sideration the Canfield case, it handed down its decision in W. H. Wilson 
v. Commissioner.** In that case the taxpayer and his wife each held a 40% 
interest in a partnership conducting a cotton brokerage business the capital 
of which had largely originated with the wife. However, she took no ac- 
tive part in the management of the business and performed no services 
for it. The Tax Court recognized the wife as being a member of the part- 
nership and liable for tax on 40% of its earnings. Since no mention was 
made of any allocation of partnership income contrary to that specified in 
the partnership agreement it can be inferred that the court considered the 
value of the use of the wife’s capital in the business to be approximately 
equal to the value of the services performed by the taxpayer and hence 
no allocation such as that of the Canfield case necessary.54 

The following is something of a subtotal in the discussion to this point. 

If a wife contributed little capital originating with her but performed sub- 
stantial services in the business, she may be a partner with her husband 





*W. B. Woosley, Tax Court Memo, CCH Dec. 15,514M (Dec. 6, 1946) Knitting 
Mills. 
Tax Court Memo, CCH Dec. 15,284M (July 17, 1946). 
“Frances A. Parker, 6 T.C. 974 (1946) Tool, Machine Part Brokers. 
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and liable for tax on the partnership income in the proportion specified 
in the partnership agreement. If a wife did not perform substantial serv- 
ices in the business but did contribute capital originating with her the use 
of which had a value reasonably commensurate with the value of the 
services performed by her husband and the use of the capital contributed by 
him, she may be a partner with her husband and liable for tax on the 
partnership income in the proportion specified in the partnership agree- 
ment. And if a wife did not perform substantial services in the business 
but did contribute capital originating with her the use of which, however, 
had a value which was not reasonably commensurate with the value of 
the services performed by her husband and the use of the capital con- 
tributed by him, she may not be a partner but possibly a participant in a 
business arrangement. In such latter event the wife would be liable for tax 
on that portion of the partnership income as may be attributed to her on 
one of several bases without regard for the terms of the partnership agree- 
ment. Like the drunk who had fallen down the elevator shaft and on re- 
turning to the table warned his drinking companion to look out for that 
first step, in this instance it is the last step that must be taken with mental 
caution. 

The case of Edwin F. Sandberg*® involved a taxpayer and his wife who 
were married in 1925 at which time neither had any substantial capital. 
Out of his wages as a carpenter the taxpayer and his wife purchased a 
piece of real estate on which they built a house, both doing much of the 
physical labor. However, the house and lot were sold and later repossessed 
at a loss, and hence, represented no addition to the joint funds of taxpayer 
and his wife. Subsequently other unimproved real estate was purchased, 
houses erected thereon, and the improved parcels sold at a profit. In addi- 
tion, the taxpayer served as a contractor for others. The operations became 
more extensive and in 1941 the taxpayer purported to give his wife one half 
interest in the business valued at $15,000. Thereafter they executed a part- 
nership agreement for the conduct of the construction and contracting 
business as equal partners. The wife’s services in the business consisted 
largely of handling routine office matters. On these facts it was held by 
the Tax Court that the wife could not be recognized as a partner with 
the taxpayer. However, the taxpayer and his wife were residents of Ore- 
gon. Under I. T. 3743°® a husband and wife holding property as tenants 
by the entireties in the state of Oregon may each report one half of the 
income from that property on their separate returns. Hence, even though 
the wife contributed nothing to the cost of the unimproved property, and 









“8 Ts. CCH Dec. 15,631 (Feb. 27, 1947). 
1945 Cum. Bull. 142. 
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contributed nothing to the cost of the improvements made on the proper- 
ty it was held that to the extent such property was owned by taxpayer and 
his wife as tenants by the entireties one half of the profit resulting from its 
sale was taxable to the wife.** 

Similar to tenancies by the entireties in Oregon, a husband and wife 
holding property in joint tenancy under the laws of Wisconsin may each 
report one half of the income resulting from its sale.3* 

Whether the decisions in the Tower and Lusthaus cases will eventually 
bring about a change in the position of the Commissioner on the subject 
of tenancies by the entireties and joint tenancies generally is a matter on 
which the betting is open.*® 

While of significance difficult to measure, attention is called to the case 
of E. M. Godson v. Commissioner“ which was decided prior to the 
Sandberg case. In it the taxpayer was the principal stockholder of a cor- 
poration owning a hotel in Florida. Somewhat circuitously this hotel was 
conveyed to the taxpayer and his wife as tenants by the entireties and as 
members of a newly formed husband and wife partnership. The wife con- 
tributed no capital originating with her and performed no vital services 
for the partnership. The hotel was operated by others under a lease. It 
was held that the wife was not entitled to report one half of the rent 
from the hotel because her status as partner could not be recognized and, 
further, her interest as a tenant by the entireties was found to be lacking 
in substance. By way of dictum, the Tax Court commented that even 
were circumstances altered, it would hesitate to follow G.C. M.311*! and 
I. T. 3235*? to the effect that tenants by the entireties under Florida law 
are each entitled to report one half of the income from the property.** 

Despite possible inferences herein to the contrary, the location of the line 
beyond which family partnerships should not be recognized for federal 
income tax purposes is a most difficult problem. Were there no line at all 
and were every family partnership recognized that was valid under the 
state law many situations would be encountered such as that presented in 





* See also Paul G. Greene, 7 T.C. —— CCH Dec. 15,226 (June 17, 1946) Rental of 
Road Construction Equipment. 

*1.T. 3754, 1945 Cum. Bull. 143. 

* While not thought to be directed to particular states but to the nation as a whole, 
nevertheless, see Special Ruling relative to Victory Taxes reproduced at 443 CCH 1944 
Federal Tax Service Para. 6169. ' 

“ Tax Court Memo, CCH Dec. 15,314M (July 24, 1946). 

“ VII-1 Cum. Bull. 112. 

* 1938-2 Cum. Bull. 160. 

“In support of this statement the Tax Court cited Anderson v, Trueman, 100 Fla. 
727, 130 So. 12 (1930). 
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Tinkoff v. Commissioner.“ There the taxpayer, a certified public account- 
ant, formed a partnership for the practice of accounting consisting of him- 
self, his wife, and his one day old son and went so far as to immediately 
put his son’s name on the door of his office. It may be argued that if Con- 
gress meant something other than all partnerships valid under state law 
when it used that term in Section 181 of the Internal Revenue Code it 
should have supplied the definition intended.** If the Tower and Lusthaus 
cases and those following them throw any light on the congressional pur- 
pose in the matter, the writer, for one, is glad the job of drawing such a 


definition is not his. 





“120 F. 2d 564 (C.C.A. 7th, 1941). 
“ See § 3797 (a) (2) of the LR.C. 








PRACTICE BEFORE FIELD OFFICES OF THE 
BUREAU OF INTERNAL REVENUE 


Joun S. Best 


The tremendous increase in the number of persons liable to pay federal 
income taxes, the sharp rises in income tax rates, and the intensified efforts 
by governmental authorities to verify tax returns and to collect the amount 
of taxes justly due to the government have all contributed to a substantial 
increase in the number of contested federal income tax matters. Since most 
of such matters are settled in the offices of Collectors of Internal Revenue 
or in the field offices of the Bureau of Internal Revenue, the practice before 
such offices has likewise increased in recent years. The purpose of this 
article is to outline the procedure followed and to comment upon the prac- 
tice involved in the handling of matters by these offices.* 


RECOGNITION OF ATTORNEYS 


At the outset it should be noted that practice before the several bureaus 
of the Treasury Department is limited to attorneys and others who have 


been admitted to practice by that department. Statutory authority for the re- 
striction of practice to recognized attorneys is found in Section 3 of the Act 
of July 7, 1884.2 Application for such admission is made upon a form sup- 
plied by the Treasury Department’s Committee on Practice. Enrollment 
is completed only after an investigation by the Intelligence Unit of the 
Bureau of Internal Revenue, but pending final action upon an application 
the Committee on Practice grants temporary recognition to attorneys upon 
request and also permits an unenrolled person to make an initial appear- 
ance in a particular case. 

No attorney or agent will be recognized by any office of the Bureau of 
Internal Revenue unless he presents and files a power of attorney, or a 
certified copy thereof, authorizing him to handle the matter in question. 
The power of attorney in the case of an individual taxpayer is to be 
signed by him, in the case of a taxable year for which a joint return was 
filed by the taxpayer and his spouse it is to be signed by both of them, 
and in the case of a partnership it may be signed by all partners or in the 





? Pursuant to Section 3 of the Administrative Procedure Act, 5 U.S.C. § 1002 (1940), 
there has been published in the Federal Register a description of the organization of 
the Bureau of Internal Revenue and a statement of its methods and procedures. 11 F.R. 
177A-22 to 177A-66. Reference is made to this publication of the procedure described 


herein. 
223 Srat. 258 (1884), 5 U.S.C. § 261 (1940). 
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name of the partnership by a partner duly authorized. The power of at- 
torney of a corporation must be executed by an officer having authority to 
sign and must be attested by the secretary of the corporation over its seal, 
the signature of two different individuals being required. 

In each case an original power of attorney must be filed, together with 
an additional duplicate original or certified copy for each taxable year in- 
volved. It is advisable that the attorney retain in his file at least one dupli- 
cate original of the power of attorney so that additional certified copies 
may be prepared if he desires recognition by any office other than that with 
which the power of attorney was. originally filed. 

Unless expressly authorized in the power of attorney the following acts 
will be considered as beyond the scope of the authority conferred by the 
power: 

(1) The receipt of refund checks. 

(2) The delegation of authority or the substituting of another attor- 
ney or agent. 

(3) The execution of agreements extending the statutes of limitations. 

(4) The execution of closing agreements. 

With the power of attorney the attorney or agent must file a statement 
as to whether or not he has entered into any agreement for a contingent 
or partially contingent fee for the handling of the matter covered by the 
power of attorney, and if there has been any such arrangement the nature 
of it must be disclosed. Contingent fee agreements are not favored by the 
Treasury Department and certain types of agreements are not permitted. 
The circular setting forth the duties and responsibilities of enrolled per- 
sons (Treasury Department Circular 230), a copy of which is sent to 
each ‘person upon application for enrollment, contains a complete discus- 


sion of the subject.* 


ProposED AssESSMENTS OF ADDITIONAL 
Tax Liasitity 

After the filing of federal income tax returns with the Collectors of 
Internal Revenue the returns are checked in the Collectors’ offices for 
mathematical accuracy. Individual returns reporting adjusted gross income 
of less than $7,000.00 and total receipts from business of not more than 
$25,000.00 are retained for audit by the Collectors. All other individual 
returns and all corporation returns are forwarded by the Collectors to 
Washington. These returns are examined and classified and referred to field 
divisions of the Bureau of Internal Revenue for further consideration. 





* This circular and the conference and practice requirements of the Bureau are re- 
printed in full in the INTERNAL ReveNUVE BULLETIN, CumuLaTivE BuLLeTIn 1942-1, 


pages 367-392. 
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The returns retained in the Collectors’ offices are subjected to examina- 
tion in such offices, and where that appears to be indicated, are subjected 
to field examination by Deputy Collectors of Internal Revenue. Such of 
the returns forwarded to Washington as are returned to the field divisions 
for further consideration are sent to various field offices, each of which is 
headed by an Internal Revenue Agent in Charge. These returns are sub- 
jected to an office audit and in appropriate cases field examinations are 
made by Internal Revenue Agents acting under the supervision of the 
Internal Revenue Agent in Charge. 

The majority of contested federal income tax matters are initiated by 
the mailing to the taxpayer of a preliminary letter proposing an adjust- 
ment of the tax liability disclosed by the return. Such a notice may emanate 
from the office of the Collector of Internal Revenue for the district in 
which the return was filed if the return was one retained by his office for 
examination, or from the office of the Internal Revenue Agent in Charge 
for that district if the return was one forwarded to him. 

Except in fraud cases, the preliminary notice is accompanied by a copy 
of the report of the examining officer showing the proposed adjustments 
in tax liability. The usual form of preliminary notice states that the adjust- 
ments set forth in the report appear to be warranted, and further states 
that a protest may be filed within 30 days from the date of the letter if 
the taxpayer desires to except to the proposed adjustments. Preliminary 
notices according this 30 day period for the filing of a protest are customari- 
ly referred to as “30 day letters,” in contradistinction to the final notices 
of deficiency hereinafter discussed which are commonly referred to as “90 
day letters.” 


THE PROTEsT 


Thirty day letters are accompanied by a printed sheet of instructions 
with respect to the preparation of protests. The requirements which must 
be met include the following: 

Three counterparts of the protest, executed under oath, must be filed. 

The taxpayer must be identified by name and address, and in the 
case of corporations the state of incorporation. 

The 30 day letter must be referred to by date and symbol. 

The year or years involved, the amount of tax in dispute for each 
year, and an itemized schedule of the findings to which exception is 
taken must be set forth, together with a statement of the grounds relied 
upon for each exception. 

If a hearing is desired the protest must so state. 

If the protest is filed by an attorney or agent, it must include a state- 
ment signed by him showing that he prepared it and whether or not 
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he knows the truth of the facts set forth therein of his own knowledge. 
Although the 30 day letter allows only a period of 30 days for the filing 
of a protest and this period starts to run on the date of the letter and not 
on the date of its receipt by the taxpayer, in the ordinary case, where the 
expiration of the statutory period of limitation is not imminent, it is pos- 
sible to secure an extension of the period for the filing of the protest. In 
requesting such extension, however, it must be borne in mind that the 
Bureau will not recognize an attorney or agent who has not filed a power 
of attorney showing his authority to act in the particular matter under 
consideration. 

If, after consideration of the proposed adjustments, it is decided that 
no protest will be filed, the taxpayer should either sign a consent authoriz- 
ing the immediate assessment and collection of the tax or send a remit- 
tance for the amount of the tax to the Collector of Internal Revenue, to- 
gether with a copy of the 30 day letter. A consent form is forwarded to 
the taxpayer with each 30 day letter. These forms are hereinafter discussed 
under the heading “Consents to Prompt Assessment and Acceptances of 
Proposed Overassessments.” 

In the ordinary case, unless the taxpayer is prepared to accept the pro- 
posed adjustments as correct, a protest should be filed and a hearing 
requested. The exceptional case, in which the correctness of the adjust- 
ments is not conceded but it may be advisable not to file a protest, is the 
case in which the point at issue has been decided adversely to the taxpayer 
by rulings or regulations of the department or decisions of the Tax Court 
of the United States and it is therefore apparent that the taxpayer’s only 
hope of prevailing will be through a suit for refund following the pay- 
ment of the tax and administrative rejection of a refund claim. 

In preparing a protest consideration should not be confined to the 
adjustments set forth in the report accompanying the 30 day letter, but a 
careful examination should be made of all matters entering into the de- 
termination of the tax liability for the year in question. Frequently it is 
discovered that the taxpayer has failed to claim deductions to which he 
was entitled, that he has erroneously included items in his return which 
were not taxable, or that he has failed to take advantage of an exemption 
or credit allowable under the law. Any such item can be set forth in the 
protest and will be considered by the conference staff in arriving at a de- 
termination of the adjusted tax liability. 


Tue CoNFERENCE 


In the writer’s opinion it is advisable to request an oral hearing or con- 


ference in every case in which a protest is filed. 
If the 30 day letter is issued by the office of the Collector of Internal 
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Revenue, the conference will be held in his office unless the taxpayer re- 
quests that the matter be referred to the office of the Internal Revenue 
Agent in Charge for a conference there. If no such request is made in the 
protest, and the conference is held in the office of the Collector, if the case 
is not settled there, the taxpayer may request that it be referred to the 
office of the Internal Revenue Agent in Charge for further conference. 

At conferences, both in the Collector’s office and in the office of the Inter- 
nal Revenue Agent in Charge, ordinarily the government is represented 
by a single conferee, who is a carefully selected and trained member of 
the Bureau’s staff. Before the conference the conferee will have studied 
the government’s file on the case, which includes not only the report 
sent to the taxpayer and the protest but also the more voluminous report 
made by the examining officer to his superior and the comments which 
the examining officer has made regarding the protest. The conferee has 
also had access to the files in his office involving similar cases and is familiar 
with their results. 

The conferences are informal and no record is made of what transpires 
although the government conferee ordinarily takes notes during the 
conference which later form the basis of his report. 

The writer believes that it is preferable for the attorney to appear at 
the conference without the taxpayer (or an officer of a corporate taxpayer) 
unless there is a disputed issue of fact on which it is desired to have the 
conferee hear the taxpayer’s personal statement. In general, the interchange 
of ideas between the government’s conferee and the taxpayer’s attorney 
is somewhat freer if the taxpayer is not present, and it is possible to accom- 
plish more toward the settlement of the matter, just as the settlement of 
any civil action is ordinarily more easily effected between attorneys than 
between the parties to the litigation. 

Of course the purpose of the conference is to reach an agreement dispos- 
ing of the issues. Frequently one conference is not sufficient to accomplish 
this result and two or even more meetings prove necessary. Ultimately, 
however, the vast majority of protests are settled by agreements reached 
with the conferee in the office which issued the 30 day letter. 

If an agreement is reached with the conferee he prepares a statement 
showing the effect of the agreement upon the tax liability and requests the 
taxpayer or his agent to execute an agreement form accepting the results 
so reached. The forms used for this are the same as those which accompany 
the “30 day letter”. The conferee’s report, together with the signed agree- 
ment and the rest of the file, is then forwarded to Washington to the 
Audit Review Division of the Income Tax Unit of the Bureau where the 
case is subjected to what is called “post audit review.” If the conferee’s 
report is accepted upon this review, the taxpayer will, usually some months 
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after the signing of the agreement, receive a notice from the Collector of 
Internal Revenue that the tax has been assessed and is due and payable. If 
the agreement reached by the conferee is rejected upon review, the case 
may be returned to the field office for further proceedings, or, if time for 
the assessment of the tax is about to expire, the taxpayer may receive a final 
notice of deficiency in the amount which was originally proposed be as- 
sessed. 

One of the most serious defects in the administrative consideration of in- 
come tax matters is that no notice is sent to the taxpayer advising him of 
the progress of the post review action on his case, so that there may be a 
period of several months in which he does not know whether the agree- 
ment reached with the conferee has been considered, and, if so, whether 
it has been approved or rejected. Fortunately only a very small percentage 
of the agreements reached by conferees are rejected upon post review, such 
rejection being limited almost exclusively to cases in which the issue is one 
of law and the conferee’s determination thereon is in conflict with the 
policy being applied by the Bureau to other cases involving the same issue. 


CONSIDERATION OF MATTERS BY THE 


TECHNICAL STAFF 


If no agreement is reached with the conferee to whom a protest is re- 
ferred, a letter is ordinarily sent to the taxpayer and his representative 
stating that after consideration of the protest no adjustment of the findings 
appears warranted but that the matter may, if the taxpayer so desires, be 
referred to the Technical Staff if a request for such reference is made with- 
in a specified time. Cases are not, however, referred to the Technical Staff 
directly from the office of the Collector but where the first conference was 
in that office a further conference must be had in the office of the Internal 
Revenue Agent in Charge before jurisdiction can be taken by the Technical 
Staff. These letters also advise the taxpayer that no new evidence will be 
considered by the Technical Staff unless it has first been submitted to the 
office with which the protest was filed. 

Several years ago, as a part of the decentralization of the administration 
of the federal income tax, the Technical Staff of the Bureau of Internal 
Revenue was created for the consideration of appeals in the field. There 
are ten field divisions of the Technical Staff, one of which is located at . 
Chicago, with a branch at Milwaukee. The Technical Staff considers pro- 
tested cases in which no agreement has been reached with the office of the 
Internal Revenue Agent in Charge, but in cases in which the statutory 90 
day notice of deficiency has not been issued the Technical Staff acquires 
jurisdiction only upon the request of the taxpayer. 
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If the taxpayer requests that the case be referred to the Technical Staff, 
the office or branch office of the Staff having jurisdiction over the matter 
will communicate with the taxpayer to arrange for a conference. Again, 
this conference is informal, with one Staff conferee normally representing 
the Staff. Although the Internal Revenue Agent in Charge is entitled to 
be represented at the conference, this privilege is rarely exercised by him. 
For the reasons set forth above it is normally more advantageous for the 
taxpayer’s attorney to appear at the conference without bringing along the 
taxpayer or an officer of a corporate taxpayer. The function of the Techni- 
cal Staff in pre-90 day cases (that is, cases in which the statutory deficiency 
notice has not been issued) is to endeavor to dispose of those cases which 
it has not been possible to settle with the Collector’s office or with the 
office of the Internal Revenue Agent in Charge. The staff is of course 
bound by the law applicable to the questions involved and it endeavors to 
avoid discrimination between taxpayers. However, it does consider the 
litigating possibilities of the case and recognizes that settlement of cases 
can be accomplished only on the basis of mutual concessions. Because of 
these considerations, settlements with the Technical Staff are frequently 
made on the basis of a percentage of the tax, whereas such settlements are 
rarely agreed to by the offices of the Internal Revenue Agents in Charge 
or the Collectors of Internal Revenue. A settlement reached in an office 
or branch office of a division of the Technical Staff is subject to review 
by the head of that division, and, if approved, the settlement becomes final 
and there is no further review in Washington unless desired by the field 
office of the Staff. If the head of the staff division desires to submit the 
proposed settlement to his headquarters in Washington he advises the tax- 
payer and the latter is given an opportunity to transmit his own statement 
to Washington to accompany the request and recommendation made by 

the division head. 

If the recommendation is favorable to the taxpayer and the Washington 
office of the staff disagrees, then a representative of the Washington office 
will confer with the taxpayer in the local office where the case originated. 
If a settlement is reached with a staff conferee and the settlement is disap- 
proved by his division head or reviewing officer, the taxpayer is so advised 
and upon written request is entitled to a rehearing of the matter before 
the head or reviewing officer unless such rehearing would jeopardize the 
interests of the government by delay. 

If a settlement is reached with the Technical Staff, an agreement is 
entered into between the taxpayer and the government under which the 
taxpayer consents to the assessment of the agreed deficiency, if any, or 
agrees to accept the agreed overassessment, if any. The agreement in Tech- 
nical Staff cases also contains language purporting to make it a final agree- 
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ment. These forms are discussed infra under the heading of “Consents to 
Prompt Assessment and Acceptances of Proposed Overassessments.” 

If no settlement is reached with the Technical Staff, the matter is re- 
turned to the Internal Revenue Agent in Charge with a memorandum of 
the head of the staff division directing the further action to be taken. 


Tue Statutory Notice oF DEFICIENCY AND JURISDICTION OF THE 


TECHNICAL STAFF AFTER ITs-IssUANCE 


Section 272(a) of the Internal Revenue Code* provides for the sending 
to the taxpayer by registered mail of a notice of any deficiency determined 
by the Commissioner of Internal Revenue. Within 90 days after the 
mailing of such notice the taxpayer may file a petition with the Tax Court 
of the United States for a re-determination of the deficiency. This same 
section prevents the commissioner from assessing the deficiency and from 
bringing any proceeding for its collection until after the mailing of the 
notice and until the expiration of the 90 day period. 

Practice and Procedure before the Tax Court of the United States are 
beyond the scope of this article. However, the Technical Staff has control 
of the case on behalf of the government during the 90 day period and while 
the matter is pending before the Tax Court. At any time after the notice 
of deficiency has been issued the head of a staff division may consider 
the case for settlement and may grant a hearing. However, ordinarily no 
hearing will be granted prior to the filing of a petition with the Tax Court 
except in cases in which no hearing has been had in the office of the Inter- 
nal Revenue Agent in Charge and in which the taxpayer has not refused an 
opportunity to be heard there. 

After the taxpayer has filed a petition with the Tax Court the matter of 
settlement of the case may again be taken up with the Technical Staff, but 
once the matter has been docketed the head of the Technical Staff may 
make a settlement only with the approval of the office of the division coun- 
sel of the Bureau. 

Unless his participation has previously been requested by the head of 
the Technical Staff Division, the division counsel does not participate in 
the consideration of a case prior to the filing of a petition with the Tax 
Court. The division counsel is on the Staff of the Chief Counsel of the 
Bureau of Internal Revenue, who has the rank of an Assistant General 
Counsel of the Treasury Department. In each city in which there is a Field 
Division of the Technical Staff there is a branch of the chief counsel’s 
office, each such branch being under the supervision of a division counsel 





“Int. Rev. Cope § 272(a). 
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who reports to the head of the Appeals Division of the Chief Counsel’s 
office. The division counsel is legal adviser for the Technical Staff Division 
and has the exclusive authority to represent the Commissioner of Internal 
Revenue before the Tax Court in cases scheduled for hearing within the 
territory comprised in his division. 


ProcepurE IN REFUND MATTERS 


If income taxes have been overpaid, a claim for refund may be filed by 
the taxpayer within the statutory limitation period.® The claim should be 
made on Treasury Department Form 843 which may be secured from the 
Collector of Internal Revenue and the claim is filed with the collector to 
whom payment was made, or with his successor in office. If the claim was 
prepared by an attorney it should contain a statement similar to that in- 
cluded in protests to the effect that the claim has been prepared by the 
attorney, that he believes the facts therein stated to be true, and showing 
the extent to which he has personal knowledge of such facts. The claim 
should likewise be accompanied by a power of attorney and contingent fee 


statement. 
Claims for refund are considered by the offices of the Internal Revenue 
Agents in Charge. In some cases there is sufficient information at hand to 


enable action to be taken on the claim without field investigation and in 
other cases claims are assigned to Internal Revenue Agents for such in- 
vestigation. After the claims have been so considered a 30 day letter is 
sent by the Internal Revenue Agent in Charge to the taxpayer stating the 
conclusions which have resulted from the examination and the action 
which appears to him to be warranted. If dissatisfied with this action the 
taxpayer may file a protest and the procedure thereafter is substantially the 
same as the procedure in the case of proposed assessments of additional 
tax, the taxpayer having the same right to conference and to consideration 
of the matter by the Technical Staff. 

Unless the action proposed by the Internal Revenue Agent in Charge 
is the assessment of a deficiency in tax for the year covered by the claim, 
the taxpayer does not have the right to have his claim reviewed by the Tax 
Court of the United States, since the jurisdiction of that court is limited 
to cases in which a statutory notice of deficiency has been issued for the 
year in question. 

The taxpayer need not avail himself of the administrative review of his 
refund claim but may institute a suit in the United States Courts on the 
claim. The earliest date upon which such a suit may be commenced is 
either 6 months from the date on which the claim was filed or the date 





‘Int. Rev. Cove § 322(b). 
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on which a notice of disallowance thereof was sent to the taxpayer by regis- 
tered mail, whichever shall occur first, and such an action must be brought 
within 2 years after the mailing of such a notice of disallowance. Such 
an action may be commenced against the United States in the Court of 
Claims, jurisdiction of that court being conferred by Section 145 of the 
Judicial Code.’ A suit against the United States may also be brought 
in the District Court of the United States for the district in which 
the taxpayer resides if the amount involved is less than $10,000.00, and 
may be brought in that court even though the amount exceeds $10,000.00 
if the Collector of Internal Revenue by whom such tax was collected is 
dead or no longer holds that office at the time of the commencement of 
the action.’ In lieu of an action against the United States, if the collector 
to whom the tax was paid still holds his office as such at the time of the 
commencement of the suit, it may be brought against him in the district 
court for the district in which his office is located.® A consideration of the 
comparative advantages and disadvantages of these three types of action 
is beyond the scope of this article. 


Walvers orf STATUTES OF LIMITATIONS 
ON ASSESSMENTS OF TAX 


One of the questions which an attorney is most frequently called upon 
to consider is whether or not his client should execute a so-called waiver, 
on Treasury Department Form 872, extending the period of time within 
which the Commissioner of Internal Revenue is authorized to issue a 
statutory notice of deficiency. The Internal Revenue Code provides’ for 
waivers to be executed both by the commissioner and the taxpayer before 
the expiration of the time provided in Section 275 of the Code for the 
assessment of the tax. The failure to execute such an agreement upon re- 
quest will result in the commissioner’s issuing a notice of deficiency before 
he has had an opportunity to complete the administrative consideration of 
the matter. In cases where the field examination of the taxpayer’s books 
and records has been completed and a protest has been filed or it has been 
decided to file one, it is advisable to execute the waiver upon request, since 
in that manner the taxpayer may have the advantage of a conference in the 
office of the Internal Revenue Agent in Charge and of review by the Tech- 
nical Staff before the issuance of the statutory deficiency notice. Even in 
cases where the field examination has not been concluded it is good prac- 





*Int. Rev. Cope § 3772. 

736 Srar. 1136 (1911) 28 U.S.C. § 250 (1940). 

843 Strat. 972 (1925) 28 U.S.C. § 41(20) (1940). 

* This action is not statutory, but statutory provision is made for payment of judg- 
ments rendered in such ‘actions. Rev. Stat. § 989 (1878) 28 U.S.C. § 842 (1940). 


“Int. Rev. Cope § 276(b). 
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tice to execute the waiver unless delay in determination of the tax liability 
would seriously handicap the taxpayer (as, for example, in the case of an 
estate in the process of administration), since failure to execute the waiver 
will cause the issuance of a deficiency notice in which the commissioner, 
in order to protect the government’s interest, will be forced to resolve 
every doubt against the taxpayer. 

Since the enactment of the Revenue Act of 1942 the execution of such 
a waiver also serves to extend the period of time within which the tax- 
payer may file a claim for refund of the tax.! 


ConsENTs To Prompt AssESSMENT AND ACCEPTANCES 


OF ProposED OvERASSESSMENTS 


At various points in the preceding subdivisions reference has been made 
to agreements consenting to the immediate assessment of taxes. These forms 
are of sufficient importance to justify discussion under separate heading. 

If a 30 day letter proposes only the assessment of a deficiency, it is nor- 
mally accompanied by Treasury Department Form 870, by the signing of 
which the taxpayer agrees to waive the restrictions on the assessment and 
collection of the deficiency which are to be found in Section 272(a) of the 
Internal Revenue Code’ (that is, the giving of the 90 day notice of 
deficiency and the staying of collection proceedings for 90 days after the 
date of such notice). The execution of such a consent does not prevent the 
assessment of a further deficiency in tax for the same taxable year or years, 
nor does it preclude the subsequent filing of a claim for refund for such 
year or years. The effect is, however, to permit the assessment of the tax 
without the issuance of the statutory notice and therefore to prevent con- 
sideration of the matter by the Tax Court of the United States, since juris- 
diction of that court is dependent upon the mailing of the statutory defi- 
ciency notice.1® 

If the “30 day letter” proposes the assessment of a deficiency in one tax 
and the allowance of an overassessment in another, or a deficiency for one 
year and an overassessment for another year, the form which accompanies 
it is Form 874, under which the taxpayer waives the restrictions of Section 
272(a) of the Code as to the deficiency and accepts the overassessments 
as correct. The effect of this form, in so far as the proposed deficiency is 
concerned, is the same as that of Form 870, that is, further deficiencies may 
be asserted but the Tax Court will have no jurisdiction over the deficiency 
to which the consent relates. Despite the fact that by signing the form the 
taxpayer accepts the overassessment or overassessments therein set forth as 





“Int. Rev. Cope § 322(b) (3). 
Int. Rev. Cope § 272(a). 
™ Ibid. 
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correct, the agreement is not a final closing agreement and taxpayer may 
nevertheless file or prosecute a refund claim for an overassessment of a 
larger amount than that shown in the form. 

Where an overassessment, but no deficiency, is proposed the form which 
accompanies the “30 day letter” is “Form 873,” and again this does not 
constitute a final closing agreement nor does it preclude the filing or 


prosecution of a refund claim. 

If an agreement is reached with respect to a case as the result of a con- 
ference in the office of an Internal Revenue Agent in Charge, the tax- 
payer is asked to sign one of the three forms discussed above and their 


effect is as above stated. 
The Technical Staff, however, uses a different set of forms known re- 
spectively as “870TS,” “873TS,” and “874TS.” Each of such forms con- 


tains the following paragraphs: 

This Waiver of Restrictions is subject to acceptance by or on behalf 
of the Commissioner of Internal Revenue, on the basis of the adjusted 
liability as hereinabove proposed, and is to take effect as such only 
from the date said adjusted liability is accepted by or on behalf of the 
Commissioner as a basis for closing the case, and if not thus accepted 
will have no force or effect. 

If this proposal is accepted by or on behalf of the Commissioner, the 
case shall not be reopened nor shall any claim for refund be filed or 
prosecuted respecting the taxes for the year(s) above stated, in the ab- 
sence of fraud, malfeasance, concealment or misrepresentation of ma- 
terial fact, or of an important mistake in mathematical calculations; 
and the taxpayer also agrees: (1) To make payment of the above 
deficiency, together with interest, as provided by law, promptly upon 
receipt of notice and demand from the Collector of Internal Revenue, 
and not to file an offer in compromise respecting such liability; and 
(2) upon request of the Commissioner to execute at any time a final 
closing agreement as to the tax liability, on the foregoing basis, for said 
year(s) under the provisions of section 3760 of the Internal Revenue 
Code. 

At the bottom of the forms appears the following: 

“NOTE.—The execution and filing of this waiver at the address 
shown in the accompanying letter will expedite the adjustment of your 
tax liability as indicated above. It is not, however, a final closing 
agreement under section 3760 of the Internal Revenue Code, nor does 
it extend the statutory period of limitation for refund, assessment, or 
collection of the tax.” 

It will be noted that the above paragraphs provide that if the agree- 
ment is signed by both parties no further additional tax will be assessed 
in the absence of fraud, malfeasance, concealment or misrepresentation, 
or substantial mathematical error, and that the tax will be paid and that 
no claim for refund will be filed for the year or years in question. Some 
doubt as to the binding effect of these provisions is raised by the decision 
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in Joyce v. Gentsch.* In that case there was a waiver under which the 
taxpayer agreed to pay the tax, not to file any refund claims for the year, 
and to execute a final closing agreement upon request. However, the 
printed footnote at the bottom of the form stated that the execution and 
acceptance of the form would not preclude the assertion of a further 
deficiency. The circuit court of appeals held that this waiver was not effec- 
tive to prevent the taxpayer from filing and prosecuting a claim for refund. 
The decision is based upon two grounds, first, that the consent of the Secre- 
tary of the Treasury is essential to give validity to a stipulation in the nature 
of a compromise finally settling the tax liability, and, second, that because 
of the reservation of the right to assess a further deficiency the agreement 
was lacking in mutuality. The forms used by the Technical Staff do not 
have that lack of mutuality which was present in the Joyce case, but the 
court’s conclusion that the agreement was invalid because it did not have 
the type of approval required of closing agreements would seem to be 
applicable to the forms of consents used by the Technical Staff. A detailed 
discussion of the statutes’® and decisions relating to closing agreements 
and the necessity of securing the consent of the Secretary of the Treasury, 
the Undersecretary or an Assistant Secretary, to accord finality to an agree- 
ment adjusting tax liability, is beyond the scope of the present article but 
because of the doubt raised by Joyce v. Gentsch,’® it is suggested that in 
any settlement made with the Technical Staff in which there is a substan- 
tial reduction in tax liability consideration be given to securing a final 
closing agreement. 


EsTaTE AND Girt Tax PRACTICE 


The previous discussion has related to income taxes but most of it is 
equally applicable to estate and gift tax controversies. Both of these taxes 
are under the jurisdiction of the Miscellaneous Tax Unit of the Bureau 
of Internal Revenue. The office audit of estate and gift tax returns is con- 
ducted at Washington and “30 day letters” are frequently issued from 
Washington. Such letters, however, permit the filing of protests with the 
offices of the Internal Revenue Agents in Charge and the procedure with 
respect to conferences in the office of the Agents in Charge and with the 
Technical Staff is the same as the procedure in income tax matters. 

The material published by the Bureau of Internal Revenue with respect 
to the rules governing its administrative procedure’ contains a detailed 
explanation of the post audit review of gift and estate tax liabilities which 





“141 F.(2d) 891 (C.C.A. 6th, 1944). 
*26 U.S.C. § 3760 (1940). 

141 F.(2d) 891 (C.C.A. 6th, 1944). 
11 Fep. Rec., 177A-45 - 177A-46. 
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states that in cases where the taxpayer has agreed to an adjustment in tax 
it is the policy not to revise the determination made in the field unless 
there is a material error or a substantial difference in tax is involved, and 
then only after the Internal Revenue Agent in Charge has been given an 
opportunity to consider the Bureau’s exceptions. It is the practice in gift 
and estate tax cases to issue closing letters in every case in which a final 
determination results in a different tax liability than that originally pro- 
posed. The post review procedure in connection with these taxes is much 
more satisfactory from the taxpayer’s standpoint than is the post review 
procedure in connection with income taxes. 
CoNCLUSION 

The publication of the Procedural Rules of the Bureau of Internal Reve- 
nue in the Federal Register'® pursuant to the Administrative Procedure 
Act is of substantial benefit to the attorney handling tax matters. The rules 
so published demonstrate that contested tax matters are governed by some- 
what rigid rules of procedure, but once these rules are understood they 
prove to be no more complicated than the procedural restrictions which 
apply to most types of controversies before courts or before other adminis- 
trative agencies. The attorney handling his first tax case can be as be- 
wildered by the procedural requirements as the one probating his first 
estate. Once the procedure is grasped, however, the handling of tax mat- 
ters before the Bureau is resolved into a matter of argument and negotia- 
tion, the techniques of which are no different than those employed in many 
other phases of practice. 





"811 Fep. Rec., 177A-22 - 177A-66. 














THE SOUTH-EASTERN UNDERWRITERS’ 
DECISION AND ITS EFFECT 


Josep B. Bracu 


The story of the South-Eastern Underwriters Association decision’ prop- 
erly begins sometime before 1868. The insurance business had developed: 
rather substantially in the life and fire fields during the early part of the 
19%h century. Some of the states felt that improper practices were develop- 
ing in the business and attempted to curb these practices by the enactment 
of state regulatory laws. A number of these state laws went entirely too 
far and subjected the companies to a degree of regulation which prevented 
them from operating economically. Naturally, companies objected and 
finally decided that since the insurance business operated across state lines, 
the states had no power to regulate it, at least as to such interstate transac- 
tions. The companies relied upon the commerce clause of the United States 
Constitution which granted to Congress the right to regulate commerce 
between states. The companies’ challenge to state regulation was carried to 
the United States Supreme Court and in 1869 the Supreme Court rendered 
its decision in the case of Paul v. Virginia® holding that the business of 
insurance is not commerce. This holding was of course contrary to what 
the companies had hoped to secure and it encouraged the development of 
additional state regulation. Paul v. Virginia was not the only challenge to 
state regulation which was made. Additional cases were taken into court 
and some of them reached the United States Supreme Court. The Deer 
Lodge County case,’ for example, decided after the turn of the century, 
confirmed the holding in Paul v. Virginia. Thus the companies in their 
efforts to eliminate state control and bring about federal control were un- 
successful. 

In the meantime, during the early years of the 20th century, a change 
took place in the character of state regulation. The extremely burdensome 
laws were repealed and were replaced by reasonable legislation designed to 
protect the public against improper practices, to preserve the solvency of 
companies and to permit competition along proper lines. For these reasons 
the attitude of insurance companies generally underwent a considerable 





? United States v. South-Eastern Underwriters Association, et. al., 322 U.S. 533, 88 
L. ed. 1440 (1944). 
* Paul v. Virginia, 8 Wall. 168, 19 L. ed. 357 (1869). 
ae New York Life Insurance Company v. Deer Lodge County, 231 U.S. 495, 58 L. ed. 
(1913). 
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change. While as recently as 1913 they were disposed to challenge state 
regulation, by the time the 1940’s were reached, the insurance companies 
generally favored state regulation and looked with disfavor on the exten- 
sion of federal powers into the field of insurance. 

However, the Department of Justice at Washington, in the early 1940's, 
instituted an investigation of certain practices in the fire insurance business 
which they considered to be subversive of competition and in restraint of 
trade. The Department of Justice had frankly embarked upon a program 
designed to subject the business of insurance to the federal anti-trust laws, 
Thus developed the South-Eastern Underwriters case. The lower Federal 
Court, acting upon the line of United States Supreme Court decisions hold- 
ing that insurance is not commerce, declined to hear the case on its merits 
and as a result the question whether insurance was or was not commerce 
was directly presented to the United States Supreme Court. 

On June 5, 1944, the South-Eastern Underwriters decision was handed 
down. The decision is very clear on the point that insurance is commerce 
and, insofar as transactions which cross state lines are concerned, interstate 
commerce. Its net result was to make the various federal anti-trust laws 
applicable to the business. These laws comprise the Sherman Act adopted 
in 1890,* and the Clayton Act adopted in 1914,° the Federal Trade Com- 
mission Act also adopted in 1914° and the Robinson-Patman Act adopted 
in 1936.7 

The South-Eastern Underwriters decision created consternation both in 
the business of insurance and among the state commissioners of insurance. 
The industry had grown to believe in state regulation and to support it. 
Numerous practices and relationships had developed in the business which 
were not improper under the state laws then applicable to insurance but 
which became immediately suspect under the federal statutes. State regu- 
lation itself was specifically and unequivocally challenged. Insurance, being 
commerce, and with numerous transactions crossing state lines, was rather 
obviously an interstate business. Congress had only regulated the business 
under the anti-trust laws, which were purely negative in character. That is, 
they prohibited certain acts but did not lay down prescribed courses of 
action or require any specific action. However, Congress might at any 
time institute any form of regulation it deemed desirable. The states could 
do nothing about it. Thus their right to continue to regulate the business 
was completely in jeopardy. 





“26 Star. 209 (1890), 15 U.S.C. § 1 et seq. 

538 Srar. 730 (1914) as amended, 15 U.S.C. §§ 12-27, 18 U.S.C. § 412, 28 U.S.C. 
§§ 381-383, 386-390, 29 U.S.C. § 52. 

® 38 Stat. 717 (1914) as amended, 15 U.S.C. §§ 41-51. 

749 Srar. 1526 (1936), 15 U.S.C. §§ 13, 13a, 13b, 21a. 
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At this point the insurance industry and the state commissioners of in- 
surance began to work together to plan measures to cope with the situa- 
tion. Congress also realized that the business of insurance and the regula- 
tion of that business by the states had been placed under a severe handicap 
by the South-Eastern Underwriters decision and was ready and willing to 
entertain reasonable proposals. As a result of cooperation between the in- 
surance industry and the commissioners and Congress, the McCarran Act, 
also known as Public Law 15,° was adopted by Congress on March 9, 1945. 
This is an extremely important statute. It starts out by stating that Congress 
“hereby declares that the continued regulation and taxation by the several 
states of the business of insurance is in the public interest, and that silence 
on the part of Congress shall not be construed to impose any barrier to the 
regulation or taxation of such business by the several states.” This provision 
is, of course, designed to remove any barrier to state regulation thought to 
arise out of the application of the doctrine of congressional silence. The 
statute continues with the converse of the above provision by declaring 
that “the business of insurance, and every person engaged therein, shall be 
subject to the laws of the several states which relate to the regulation or 
taxation of such business.” These were the two sections designed to confirm 
to the states their right to regulate and tax the business. The remaining 
sections have to do with the application of federal statutes which were, at 
the time Public Law 15 was adopted, completely applicable to the business 
of insurance. The statute provides that “No act of Congress shall be con- 
strued to invalidate, impair, or supersede any law enacted by any state for 
the purpose of regulating the business of insurance, or which imposes a fee 
or tax upon such business, unless such act specifically relates to the busi- 
ness of insurance:” A proviso to this section reads as follows: “After Janu- 
ary 1, 1948, the Act of July 2, 1890, as amended, known as the Sherman 
Act, and the Act of October 15, 1914, as amended, known as the Clayton 
Act, and the Act of September 26, 1914, known as the Federal Trade 
Commission Act, as amended, shall be applicable to the business of insur- 
ance to the extent that such business is not regulated by state law.” Insofar 
as the insurance industry is concerned this is perhaps the most important 
single provision of the federal statute. In effect, it requires the states, if 
they wish to continue to regulate the business of insurance free from fed- 
eral interference, to enact such additional or substitute statutes as will cause 
these Federal Statutes to have no application. It will be noted, however, that 
the proviso just quoted contains no reference to the Robinson-Patman Act 
as such although it does refer to the Clayton Act as amended, thus bringing 





*Public Law No. 15, 79th Congress, Ist Session, approved March 9, 1945, 15 
U.S.C.A. §§ 1011 et seq. 
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within its scope those provisions of the Robinson-Patman Act which con- 
stitute amendments to the Clayton Act. 

Public Law 15 then continues: “Until January 1, 1948, the Act of July 2, 
1890, as amended, known as the Sherman Act, and the Act of October 15, 
1914, as amended, known as the Clayton Act, and the Act of September 
26, 1914, known as the Federal Trade Commission Act, as amended, and 
the Act of June 19, 1936, known as the Robinson-Patman Anti-discrimina- 
tion Act, shall not apply to the business of insurance or to acts in the con- 
duct thereof.” 

It will be noted that the Robinson-Patman Acct is specifically included in 
this section. Thus, the Federal Statute specifically provides that the Robin- 
son-Patman Act will not apply to the business of insurance until January 1, 
1948. However, in referring to those statutes which will apply to the busi- 
ness after January 1, 1948, there is no reference to the Act. Thus, the appli- 
cation of this Act to the insurance business is shrouded in some degree of 
doubt. The safer view is to consider that it applies. 

The next section of Public Law 15 provides that “nothing contained in 
this Act shall render the said Sherman Act inapplicable to any agreement 
to boycott, coerce or intimidate, or act of boycott, coercion or intimidation.” 
In other words the moratorium granted to the insurance business insofar 
as the federal acts are concerned until January 1, 1948, does not apply to 
boycott, coercion or intimidation. These acts are now subject to the Sher- 
man Act and proceecings for such violations of the Sherman Act may be 
instituted at any time. 

The remaining sections of Public Law 15 declare that the National Labor 
Relations Act,® the Fair Labor Standards Act!® and the Merchant Marine 
Act!! apply to the business and define the term “state.” The final section is 
a severability clause. 

In order to determine the extent of the problem created in the business 
of insurance by reason of the applicability of the Sherman Act, for example, 
it is necessary to review briefly some of the United States Supreme Court 
decisions under that statute. There are two groups of decisions in point. 
From the very beginning, the United States Supreme Court held the view 
that at least as to certain practices industry might violate the Sherman 
Act irrespective of whether the public was actually injured and irrespective 
of the motive of those participating in the particular cooperative activities. 
Thus, as early as 1897, in the Trans-Missouri case!” the Supreme Court held 





* 49 Srar. 449 (1935). 29 U.S.C. §§ 151-166 (1940). 

7°52 Strat. 1060 (1938), 29 U.S.C. §§ 201-219 (Supp. 1939) as amended. 

149 Sratr. 1992 (1936), 46 U.S.C. § 1131 (Supp. 1939) as amended. 

United States v. Trans-Missouri Freight Association, 166 U.S. 290, 41 L. ed. 1007 


(1897). 
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in effect that any restraint of trade is illegal. There was, however, in that 
case a strong dissent by Justice White and the importance of his dissent 
became apparent at a later date. The Trans-Missouri case provoked a num- 
ber of Federal Court decisions holding that any restraint, no matter how 
small, violates the Sherman Act, and it was not until 1911 that the matter 
was partly cleared up. In that year the court, in the Standard Oil case,! 
held that not all restraint of trade violates the Sherman Act but only that 
restraint of trade which is unreasonable. However, the Supreme Court 
still adhered to the view that as respects certain transactions at least, any 
amount of restraint of trade should be condemned. This view received its 
complete exposition in 1939 in the Madison Oil case.\4 In that case the 
court stated unequivocally that as far as price fixing is concerned, it vio- 
lates the Sherman Act per se irrespective of injury and irrespective of mo- 
tive or purpose. This decision is extremely important insofar as the insur- 
ance business is concerned. That business is unlike other businesses in one 
vital respect. It is not possible, at least as to fire and casualty insurance, for 
a company to determine the cost of its product at the time the produce is 
sold. A manufacturer of tooth brushes knows what it costs to make one 
tooth brush or a thousand tooth brushes. He knows how much must be 
added to the cost in order to give him a profit which will permit him to 
continue in business. Not so with a fire or casualty insurance company. 
Such a company never knows when it sells a given policy whether there 
will be a small loss under that policy or a loss which requires payment up 
to the policy limits. The only basis upon which fire and casualty insurance 
companies can determine an adequate rate is the law of averages as 
demonstrated by experience. The experience of no single company is, as 
a rule, sufficiently broad either in territory or premium volume to afford 
an adequate basis for determining proper rates. In other words, it is neces- 
sary to pool the experience of a number of insurers over a period of time. 
This necessity has been recognized for many years by the enactment of 
numerous state laws permitting the use of pooled experience for making 
rates and authorizing concert of action in the use of rates thus made. Wis- 
consin has accepted the necessity in its fire rating law and has gone further 
and required adherence to the principle in our present Workmen’s Com- 
pensation rating law. The matter of pooling experience brings us to the 
second group of United States Supreme Court decisions under the Sher- 
man Act. 

It is quite true that some measure of cooperation among companies in 
the gathering of statistics and the use of such statistics to determine a 





* Standard Oil Company of New Jersey v. United States, 221 U.S. 1 (1911). 
™ United States v. Socony Vacuum Oil Company, 310 U.S. 150, 84 L. ed. 1129 (1940). 




















326 WISCONSIN LAW REVIEW [Vol. 1947 


proper price is permitted. The trade association cases, sometimes called 
“the open competition cases,” are here in point.!° Of these cases, perhaps 
the Maple Flooring decision and the Sugar Institute case are the most im- 
portant for present purposes. The Maple Flooring case, decided in 1925, 
held that the following cooperative activities do not violate the Sherman 
Act: 


(1) The computation and distribution among the members of the 
association of the average cost to association members of all dimensions 


and grades of flooring; 
(2) The compilation and distribution among members of a booklet 


showing freight rates on flooring from Cadillac, Michigan, to between 
5,000 and 6,000 points of shipment in the United States; 

(3) The gathering of statistics which, at frequent intervals, are 
supplied by each member of the association to the secretary of the asso- 
ciation, giving complete information as to the quantity and kind of 
flooring sold and prices received by the reporting members and the 
amount of stock on hand, which information is summarized by the 
secretary and transmitted to members without, however, revealing 
the identity of the members in connection with any specific information 


thus transmitted; 
(4) Meetings at which the representatives of members congregate 


and discuss the industry and exchange views as to its problems. 

It was held that the evidence failed to establish uniformity of price 
structure or that the defendants intended to bring about a uniform price 
structure. In the Sugar Institute case the court dealt with a thoroughly 
standardized commodity and with a situation wherein prices naturally 
tended toward uniformity. The defendants in that case disseminated in- 
formation as to past transactions and announced future prices and terms. 
This was held not to be unreasonable. The defendants, however, went fur- 
ther and took steps to secure adherence to the announced prices and terms. 
This latter practice the court condemned and held “the unreasonable re- 
straints which defendants imposed lay not in advance announcements, but 
in the steps taken to secure adherence, without deviation, to prices and 
terms thus announced.” 

These two decisions therefore permit a substantial amount of cooperation 
among competitors in the matter of gathering and using statistics. As ap- 
plied to the insurance business, the cases would sanction the gathering and 
use of loss experience figures and probably statistics as to expenses as well. 
However, the cases were decided more than 20 years ago and at a time 
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58 L. ed. 1490 (1914); United States v. American Column and Lumber Company, 257 
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when the Supreme Court was differently constituted from what it is at 
present. Whether similar factors would be similarly treated today may per- 
haps be open to question, especially in the light of statements made in the 
Socony Vacuum decision in commenting on the Maple Flooring case. 
The court in the former case carefully pointed out that the Maple Flooring 
decision was by a divided court, thus raising at least some implication that 
it would be unwise to build too heavily on the older decision. It is for this 
reason that a good deal of uncertainty exists as to the extent to which 
cooperation in the creation and use of statistics as to loss and expense 
in the insurance business are permissible without the protection of state 
regulatory legislation. The uncertainty is increased by the fact that insur- 
ance is a non-standardized product, as compared with sugar, which comes 
in a limited number of grades and types, or even maple flooring, the 
dimensions and grades for which are quite limited as compared with 
the infinite variety of kinds of insurance, subdivisions and classes of risks 
in the insurance business. Before any useful statistics could be collected, 
it would be necessary to agree on standardization of classifications and 
coverages to avoid adding together incompatible figures based on differ- 
ent coverages and different methods of classification. Such agreements to 
provide a standardized basis for statistics might, themselves, be held in 
restraint of trade. 

As we have seen, Public Law 15 authorizes the continuance of state 
regulation and permits exemption from the federal anti-trust acts to the 
extent that the business of insurance is regulated by state law. The statute 
does not define regulation nor indicate the type or extent of regulation 
contemplated. The congtessional debates throw some light on the subject 
and it is apparent that Congress intended regulation to be affirmative and 
effective and not merely token in character. 

As to what type of statute may constitute regulation there is again some 
uncertainty. The word “regulate” is one of varied meanings. It may mean 
to approve, to control, to establish, to fix, to govern, to grant exclusive 
franchise, to license, to refuse license, to prescribe rules, to prohibit, to 
punish, to restrain or to tax. The problem of the industry and the com- 
missioners, therefore, in devising state regulatory statutes to comply with 
the requirements of Public Law 15 was not a simple one. Nor were the 
federal statutes susceptible of blanket treatment. In the case of the Sherman 
Act, for example, it was necessary, in the light of problems peculiar to the 
insurance business, to authorize certain cooperative activities which had 
been condemned by the decisions. A pure authorization by the states to 
do things condemned by the Sherman Act, while it might constitute regula- 
tion legally, was most ill-advised from a practical or political standpoint. 
The problem under the Sherman Act, therefore, consisted of authorizing 
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concerted activities and regulating those activities sufficiently to protect the 
public against the evils the Sherman Act was designed to prevent. The 
situation as to the Robinson-Patman Act was somewhat different. While 
the Sherman Act envisioned complete freedom to compete, the Robinson- 
Patman Act proceeded upon a different philosophy. Congress by 1936 
realized that the growth of economic power among buyers had reached a 
point were unbridled competition could produce the very restraint of trade 
and monopoly the anti-trust laws were intended to eliminate. Thus the 
Robinson-Patman Act prohibited discriminatory practices under certain 
defined conditions. 

In the development of state regulatory legislation to meet the require- 
ments of Pubiic Law 15 as to the Robinson-Patman Act, it was considered 
to be at least unwise to authorize unfair competitive tactics. The problem 
was therefore one of regulation by prohibition rather than by authorization 
and control. The Federal Trade Commission Act presented still a different 
problem. That statute prohibited unfair methods of competition and un- 
fair and deceptive practices without defining either type of offense. The 
commission was given very great latitude in determining what specific 
practices were to be condemned. The industry problem had to deal with 
the development of state legislation which would occupy the field of the 
Federal law and still protect the industry against arbitrary and inconsistent 
interpretations by some 48 different public officials. The entire problem 
was, of course, further complicated by the fact that there were numerous 
federal decisions holding that a state may not regulate to the point of im- 
posing an undue burden on interstate commerce. Still a further complica- 
tion lay in the intangible character of the insurance business. As com- 
pared to the railroad business, for example, it is much more difficult to 
define with any degree of exactitude those transactions which are inter- 
state in character and those transactions which are intra-state in character, 
especially in the light of decisions bearing upon the question of what may 
affect interstate commerce without actually constituting interstate commerce. 

The industry and the commissioners of insurance got together in an at- 
tempt to work out solutions to the various problems. A so-called “All-Indus- 
try” committee was organized which represented numerous segments of the 
insurance business, including: 


American Mutual Alliance 

American Institute of Marine Underwriters 
American Life Convention 

American Reciprocal Association 

Associated Factory Mutual Fire Ins. Cos. 
Association of Casualty and Surety Executives 
Bureau of Personal Accident & Health Underwriters 
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Health and Accident Underwriters Conference 





: Insurance Executives Association 
i Inland Marine Underwriters Association 
Life Insurance Association of America 
6 National Association of Independent Insurers 
, National Association of Insurance Agents 
‘ National Association of Casualty and Surety Agents 
. National Association of Insurance Brokers 
. National Association of Mutual Insurance Agents 
The National Board of Fire Underwriters 
National Fraternal Congress of America 
; Surety Association of America 
1 The National Association of Insurance Commissioners had in the mean- 
1 time appointed a committee on Rates and Rating Organizations and a sub- 
t committee on Federal Legislation. These committees, representing the in- 
. dustry and the supervisory officials, have been in almost constant session 
: since the enactment of Public Law 15. They have developed model bills 
: designed to regulate within the meaning of Public Law 15 with reference 
to three of the four federal statutes. The Sherman Act problem has to do 
: with permitting action among companies in the field of rate making and 
regulating those activities to the end that the public will be protected 
against improper practices. The model rating bills contemplate as much | 
freedom of competition as is consistent with the public welfare. First, they 


regulate concerted action in the development of rates and, second, they 

regulate the rates themselves. Specific standards are provided in the bills 

and the interests of the public are protected by the insertion at numerous 
points in the bills of provision for the hearing of complaints. It is believed 
that the model bills constitute adequate and affirmative regulation and 
that they still preserve freedom of competition in the business. 

With reference to the Robinson-Patman Act the model bills proceed first 
upon the basis of a prohibition which is intended to occupy the field of 
the federal statutes. Both unfair discrimination and rebates are prohibited. 
A special problem arises under the Robinson-Patman Act by reason of its 
prohibition of the payment of commissions by a seller to a buyer or to the 
agent of a buyer. Such commissions are considered to constitute improper 
rebates. In the insurance business brokers are an established factor in many 
states. They represent the buyer of insurance rather than the seller but it 
has been the practice for them to collect commissions from the seller. It 
was here necessary for state regulatory legislation to authorize the payment 
of commissions which would otherwise violate the federal act and to 
regulate the payments in such a way as to prevent them from constituting 
rebates to the buyer. This was accomplished by a so-called model brokers’ 
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law which provides certain standards to which brokers are required to 
conform, for the licensing of brokers and for the cancellation of licenses 
under defined circumstances. The payment of commissions by the seller is 
specifically authorized. 

With reference to the Federal Trade Commission Act the model legis- 
lation is rather unusual in character. It includes first a series of defined 
practices which are declared to constitute unfair methods of competition or 
unfair and deceptive practices. With reference to these defined practices, 
the commissioner of insurance is authorized to invoke a cease and desist 
procedure similar to that authorized under the federal statute. It was neces- 
sary for the model legislation to go further, however, in order to occupy 
the field of the federal law. Therefore, other unfair methods or deceptive 
practices were prohibited generally but without definition, this provision 
being similar to that carried in the federal statute. The procedure, how- 
ever, is quite different. In the event the commissioner has reason to be- 
lieve that an undefined practice prohibited ky the law is being engaged in, 
he may serve a statement of charges and a notice of hearing. Following the 
hearing he is authorized to make a report in writing stating his findings 
as to the facts. If, after the expiration of a stated period after the service 
of the report, the commissioner finds that the unfair or deceptive act or 
practice has not been discontinued, he may file a petition in the circuit 
court to enjoin and restrain its further continuance. The court having 
jurisdiction may then proceed to hear the issue and is not limited to the 
evidence taken at the hearing before the commissioner. Additional evi- 
dence may be introduced upon a showing that there were reasonable 
grounds for failure to present the evidence in the proceeding before the 
commissioner. If the court finds that the method of competition complained 
of is unfair or the act or practice complained of is unfair or deceptive, it 
may enjoin and restrain its continuance. The state regulatory legislation 
is thus designed to occupy the entire field of the federal statute insofar 
as the substantive law is concerned and to change the procedural law to 
the point necessary in order to protect the industry against arbitrary action 
upon the part of state supervisory officials. It is not contemplated that a 
complete ouster of the Federal Trade Commission jurisdiction over the 
business will be accomplished by the legislation. There will still remain 
the investigating power of the Commission. It should also be noted that no 
final solution has been agreed upon for the Clayton Act problems of inter- 
locking directorates and stock ownership. 

I believe it is apparent from this brief summary that the problem which 
confronted the insurance business by reason of the South-Eastern Under- 
writers decision was unique and unparalleled. Never before, after having 
developed for many years under one system of regulation, was a similar 
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industry plunged overnight into a situation involving a completely different 
type of regulation by a completely different regulatory body or set of regu- 
latory bodies. Never before has a similar industry been required, as the 
price of continuing under one set of rules, to devise a complete system of 
statutory regulation within the period of three years. It is believed that 
the ground work has been laid for the continuance of state regulation pro- 
vided the states themselves exercise the degree of restraint necessary to per- 
mit the insurance business to continue to function as an interstate business. 

One final point should perhaps be mentioned. The impact of the federal 
anti-trust statutes upon the different plans of the insurance business is not 
uniform. In the business of life insurance there is an element of certainty 
not present in the casualty or fire business. Mortality tables have been de- 
vised to take cognizance of this certainty. Through these mortality tables, 
rates for life insurance are built up by individual companies upon a basis 
which makes unnecessary any substantial degree of cooperation between 
companies. For this reason rating legislation is not necessary in the life 
insurance field. Legislation designed to occupy the field of the Robinson- 
Patman and Federal Trade Commission Acts is necessary, however, and 
the state statutes are so designed. The accident and health business has 
similarly functioned without the necessity of rating legislation because co- 
operation in rate making between the companies has been uncommon. 
Here too, however, the impact of the Robinson-Patman and Federal Trade 
Commission laws is such as to make necessary the enactment of some state 
regulatory legislation. In the fields of casualty and fire insurance, as we 
have indicated, a considerable degree of cooperation in the making of rates 
is necessary in order to avoid inadequate rates and company failures on the 
one hand and the imposition of unreasonable or unfairly discriminatory 
rates upon the other hand. Thus, the rating laws are designed for the 
casualty field and the fire field. Regulatory legislation with reference to 
the Robinson-Patman Act and Federal Trade Commission Act is also 
necessary, hence in these latter fields the body of state regulatory legisla- 


tion is complete. 





THE IMPACT OF OCCUPATION ON GERMAN LAW 


Paut L. WEIDEN 


“The German forces on land and sea and in the air have been com- 
pletely defeated and have surrendered unconditionally; and Germany, 
which bears the responsibility for the war, is no longer capable of 
resisting the will of the victorious powers. 

The unconditional surrender of Germany has thereby been effected, 
and Germany has become subject to such requirements as the victori- 
ous powers may or hereafter will impose upon her; they . . . hereby 
assume supreme authority with respect to Germany . . . This does not 
effect the annexation of Germany.” 

This is the preamble of a “Declaration Regarding the Defeat of Ger- 


many and the Assumption of Supreme Authority with respect to Germany 
by the Governments of the United States, the United Kingdom and the 
U.S.S.R., and the French Provisional Government” which ushered in a 
new chapter of German legal history. 


I. 
Fore1cn INFLUENCES ON GERMAN Law 


There is a good chance that the occupation will have a permanent influ- 
ence on German legal thinking. Frequently in the history of German law 
great influence has been exerted from abroad, and in trying to assess the 
impact of today it may be worthwhile to look, however sporadically, to two 
important milestones of German legal development, the so-called “Recep- 
tion” of Roman law in the 15th and 16th centuries, and the Napoleonic 
laws in the beginning of the 19th century. 

While Anglo-American, Scandinavian and many other legal systems 
developed in a gradual course, though leaning on Roman or other foreign 
systems from time to time, Germany accepted in a short period around 
1500 the bulk of Roman law as the law of the land. This “reception” of 
Roman law was partly due to the ascendancy of “internal conquerors”, the 
Lords of the smaller principalities who identified themselves with the 
sovereigns of the post classical Roman Empire in claiming a quasi-proprie- 
tary interest in the lives and fortunes of their subjects; but the “reception” 
of Roman law would have been impossible except for the attitude of the 
German lawyers in recognizing the superiority of Roman law. 

The reception of Roman law referred to principles of civil law mainly, 
but changed also fundamentally the concepts of German Public Law—con- 
stitutional as well as administrative. 
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The impact from abroad during the Napoleonic period was also con- 
spicuous. ‘lhe foreign conqueror rationalized the system of German con- 
stitutional and public law by abolishing many hundreds of German prin- 
cipalities and reorganizing the German Laender. In spite of many modifica- 
tions effected by the Congress of Vienna, the permanent and beneficial 
influence of the Napoleonic measures has never been denied, not even by 
Pan-German writers. In the general field of civil and procedural law Na- 
poleon introduced his French codification in many parts of Germany where 
it stayed fcr good, particular'y in the Rhineland and Southern Germany, 
exerting a very notable influence upon the German Codificat’on of 1900. 

The rec pt.on of Roman law and the Napoleonic reorganization anJ 
codification had lasting effzct because of the voluntary acceptance by the 
German nation and the German lawyers of foreign legal principles as in- 
herently superior. 

How is it poss.ble to harmonize this ready acceptance of foreizn legal 
concepts in the political, publ c¢ and private law of a nation that has a 
reputation for overrating the value of its own traditions and racial chrac- 
teristics? Possibly, there is only an apparent con{l ct between the inferiority 
and superior ty complex which characterizes German history so frequently. 
Traditions of a struggle for a democratic law, in which broad segments of 


the people participated, are not as strongly developed in Germany as in 
England or Scandinavia. Therefore times of nationalistic hysteria alternate 
with times of national despondency in which foreign ideas are readily 
accepted, particularly if the best minds of the nation testify to their greater 


efficiency. 

National despondency has certainly overcome Germany since hostilities 
ceased in 1945. Thus a great opportunity may have come for the lawyers 
of the Military Occupation Forces. Certainly they cannot assure perma- 
nency to whatever ideas they will carefully try to implant into the German 
minds. Whether any ideas are rejected or accepted depends on the future 
generations of Germans. Nevertheless we may be permitted to speculate 
that there will be less resistance to new ideas in the field of law than in 
many others, the more, as most of the national socialist legal ideas were 
discredited if only by their excesses and lack of success. There is today a 
void in the minds of German people and its lawyers, a void that can easily 
be supplanted by concepts of a legal system that has proved its physical 
force, its resilience and its adaptability. 

Into this “void” there flow, however, two or more systems of the four 
occupying powers with their different legal concepts. Thus a uniform influ- 





‘While the writer is not familiar with matters Japanese, a similar process seems to 
take place today on the Japanese Islands. 
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ence of the “occupant” is not always possible. Yet, in at least three of the 
four Zones of Germany the concepts of the Western democracies prevail, 
as interpreted by their armies and legal staffs, which particularly in France 
and England reflect the conservative rather than radical thought of their 
home country. The zones of Russian occupation and of Polish and Russian 
administration may represent the food basket of the German Reich but 
the centers of German thought and culture are mostly situated in Western 
Germany where also the stronger traditions of a German democracy 
prevail. 

Today, at the end of a second year of occupation, only the first steps of 
a new development in the history of German law are visible. In the past 
years and probably in some years to come, food and shelter, prisoners of 
war, displaced persons, mass movements of population, and the plain 
military problems of occupation take priority over the less urgent but 
in the long run decisive problems of culture, law and education. But the 
first lines of a new development can be visualized. 

The following survey refers to certain selected chapters of the most 
recent legal developments in Germany. It gives no over-all picture. The 
lack of comprehensive information— not fully available in Washington, 
D. C.—is apparent. If nevertheless the reader should be slightly aided 


in seeing how the channels of a new area may conceivably develop, the 
modest aim of this paper will be realized. 


II. 
LzcIsLaTIvE OrcaNns Durinc OccupATION 


There are two sets of legislative organs: those of the occupying powers 
and those of the German Laender, Counties and Municipalities. 


A. Legislation by the Occupant 

Here a differentiation has to be made between the legislation of the 
Control Council in Berlin in which all four Occupying Powers are repre- 
sented, and the legislative power vested in the Commander of the four 
zones. Also, Four Power legislative authority exists for the Berlin area 
and the Commander of each Berlin Area can issue regulations within his 
own zone of Berlin. 


(1) THE BASIS OF THE OCCUPANT’S RULE MAKING POWER 


(a) The Problem. 

Far reaching legislative powers are granted the occupant under Interna- 
tional Law such as codified and circumscribed in the Hague Conventions. 
The occupant may issue all measures deemed necessary for the safety of 
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his own troops and for the welfare of the civil population wherever neces- 
sary, subject to certain specified rules of the Hague Convention.” 

In the ordinary case anticipated by the draftsmen of the conventional 
law, the government of the occupied nation continues to exist in the occu- 
pied area, excepting only on its highest, executive, legislative and judicial 
levels; therefore the established provincial authorities continue to function 
under general directions of the occupying power dictated by the necessity 
of the military situation. However, due to the influence of the totalitarian 
regime in each phase and on each level of public and even civil life, its 
disappearance caused a vacuum in almost all phases of public life into 
which the occupying powers had to step to assure public order and welfare. 

(b) The Occupants’ Attitude and the Hague Convention. 

The preamble of the Declaration of the Occupying Powers regarding the 
Defeat of Germany, the legal position taken by them in many negotiations 
with neutral countries, particularly Sweden and Switzerland, and even 
more the conspicuous absence of any reference to the Hague Convention 
from any public document known at least to this writer, indicates that the 
occupying powers may base their authority on a ground somewhat broader 
than the Hague Convention. 

Therefore, the task remains of evaluating the occupant’s legal powers. 

Apparently, the occupants may feel that a complete breakdown of the 
National Socialist Regime in Germany has created a situation which was 
not at all regulated by the Hague Convention, so that the conventional 
law does not fully apply. 

This viewpoint can be supported by the wording of the Conventions. 
They refer frequently to a government of the occupied country, clearly pre- 
supposing that such a government still functions. No such government 
existed in Germany after the conquest. 

However, it is questionable whether this factor alone can explain why 
the Hague Conventions should not apply to Germany but should apply 
to any other occupied nation whose traditional government has ceased to 
function not only on the highest executive but also the lower administrative 
levels. 

Any argument based on the conqueror’s power to annex is unavailing. 
The “Declaration Regarding the Defeat of Germany” expressly states 
that the victorious nations refrain from using this ancient power, the 
exercise of which would have been legal under the then prevailing status 
of international law. It may be argued that the power of annexation in- 





*The best account of the conservative theory concerning the Occupants’ power is: 
FEILCHENFELD, THE INTERNATIONAL Economic Law oF BELLIGERENT Occupation, (New 
York, Columbia Univ. Press, 1942) (Carnegie Endowment for International Peace. 
Division of International Law. Monograph No. 6). 
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cludes the power to utilize any less drastic measure. However, such argu- 
ment would be fallacious, as it would completely undermine the iaw of 
the Hague Conventions. 

In this author’s opinion, the true basis of the occupant’s power must be 
one that does justice to the law of the Hague Convention. This law is now 
applied against measures of the German occupants in most liberated areas. 
A solution must be found which is free from artificiality, as otherwise the 
complaint of hypocr:sy would be raised. The solution must reflect the real 
situation, as we find it. Under the Hague Convention the occupant exer- 
cises the highest executive power. In liberal countries the power of the 
chief executive is restricted. He cannot interfere with the daily adminis- 
trative and civil life of the nation. The Germans—supposing that the Hitler 
legislation was valid—handed th's right over to one person who combined 
in his brains and hands the highest legislative executive and administrative 
power. He and his constituted successors committed suicide or became 
prisoners of war. Not even Nazi Constitutional Law foresaw the election 
of any other successor. Therefore the occupants, whether they wanted it 
or not, were forced to step into the vast field of powers of the German 
Supreme Executive and Legislator. This is not a matter of theory but a 
matter of fact. These powers were kft vacant, to be filled by someone who 
was able to exercise them, and that was only the occupant; and this is what 
actually happened. For instance, a local board of Frankfurt took directives 
from some superior board, which was in turn subject to absolutely unre- 
stricted directives from the Fuehrer and his appointees. Interference with 
the local board by a central executive would usually be an unlawful inter- 
ference in a democratic system. The occupant Commander of a democratic 
country, replacing the highest Executive, would likewise violate the law— 
the law of the Hague Conventions as necessarily supplemented by local 
law. In a dictatorship such interference is not only lawful under the na- 
tional system, but necessary because the local authorities are neither ac- 
customed nor equipped to act independently. It is therefore not only law- 
ful but also necessary for the Occupant Commander to step in. Thus, the 
Hague Conventions grant a larger power to the occupant of a totalitarian 
country than to the occupant of a democratic country, not because of a 
double standard of morality, but simply because the local law grants the 
men at the top a far greater power in a totalitarian regime. 

(c) The Occupant’s Power Under Modern Concepts of International 
Law. 

Many jurists will be impatient with any argument that bases the Occu- 
pant’s Power on the Hague Conventions. The Conventions were created 
in a time of complacency in which Edward Gibbon wrote: 


In war the European forces are exercised by temperate and undecisive 
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contests. The balance of power will continue to fluctuate, and the 

prosperity of our own or the neighboring kingdoms may be alternative- 

ly exalted or depressed, but these partial events cannot essentially injure 
our general state of happiness, the systems of arts and laws and man- 
ners which so advantageously distinguish, above the rest of mankind, 

the Europeans and their colonists.* , 

Only after a few decades these thoughts appear to be entirely obsolete, 
and as another Master Historian—Toynbee*—has demonstrated, the “Im- 
pact of Democracy and Industrialism on War” has made war no longer 
a “pastime of princes” but a struggle in which not only the ideologies but 
the very lives of nations and people are decided—a struggle “totalitarian” 
in character and effect. 

Many jurists 2nd men of affairs therefore consider it anachronistic to 
apply today out-lived phases of a conventional law, written in and for a 
world fundamentally different from the one in which we live today. The 
adherents of such a view can quote even better authority than Mr. Toynbee. 
The Christian conception of war and neutrality prevailing through cen- 
turies until the advent of the 19th distinguished between the just and the 
unjust belligerent, or as we would say today, particularly after Nuremberg, 
the aggressor and his victims. To such a—higher—concept of morality, the 
very idea of neutrality on which the Hague Conventions are based, be- 
comes obnoxious. Therefore, many jurists argue new laws must be created, 
and are being created in Germany today, in Nuremberg and elsewhere. 

Whatever the fundamental basis of the occupant’s power may be, it will 
be challenged for acts within Germany merely in the august halls of his- 
tory. Meanwhile, however, much bickering may go on as to the extra-terri- 
torial ¢ffect of the Military cccupant’s power in the chancellories of the 
formerly neutral countries.° 


(2) CONTROL COUNCIL AND ZONAL COMMAND 


The enactments of the Control Council are the supreme law. The Con- 
trol Council should legislate in all questions which affect the whole of the 
German territory. It does legislate in all such matters of general importance 
where an agreement between the four zones can be reached. 

As was ably expressed,® astonishing is not what was left undone, but 
what was actually done by the Control Council under difficult circum- 
stances. The Council legislated on such topics as the Abrogation of Na- 





*Gisson: THe History oF THE DECLINE AND Fatt oF THE ROMAN EMPIRE, ch. 
XXXVIII ad finem. 

*“A Study of History”, page 285 in the Somervell Abbreviation. 

*Compare “Control of German Assets in Foreign Countries” infra. 

* Alex Brown, in the March 1947 issue of the Oregon State Bar Bulletin. 
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tional Socialist Laws’ (Law No. 1), on the German Courts® (Law No. 2), 
on the Dissolution of the Nazi Party and its Affiliated Organization (Law 
No. 5), on Currency (Law No. 51), on the Blocking and Control of Assets® 
(Law No. 52), of the mail, telephone, telegraph and radio (Law No. 76), 
and many other important matters. Left to the Zonal Commander’s juris- 
diction were particularly the important items of denazification’® and local 
self-government." 


B. Legislation by German Authorities 

The legislative power of the German authorities is in a state of transi- 
tion. Self-government is to be introduced first on the lower, thereafter on 
the higher levels. 

The American Zone leads in the reorganization of democratic self- 
government. The governments of the Laender, which at first were little 
else than appointees of the Military Government, were permitted to or- 
ganize elections first on the municipal and iater on the county and higher 
levels. This development is legally reflected, for instance, in the Land 
Wuerttenberg Baden by a law of December 20, 1945,” a law concerning 
the application of the statute of German municipalities and a new statute 
of German Municipal Government.!* Another law, No. 15 of January 10, 
1946, refers to the creation of a Provisional Parliament.'* 

Today there exist in the American Zone, representative bodies of self- 
government on the municipal and county levels, and Provisional govern- 
ments of the Laender, which in turn constitute a Laenderrat. The Laender- 
rat is merely a Conference of Government Representatives, and not a legis- 
lative organ, practically a sounding board on which the American Com- 
mand can discuss matters of inter-zonal interest with the Laender govern- 
ments and in which legislation and other measures can be considered 
which are of interest to all Laender of the American Zone. However, the 
legislative power does not rest with the Laenderrat, but with the Laender. 

In theory, at least for the present time, any legislative powér vested in 
the German people and their representatives, is one by sufferance only. It is 
by permission of the Military Government that any power, including legis- 
lative power, is exercised in Germany. Fortunately, however, an increas- 
ing number of decisions are left in practice to the German representatives, 
outside of course of the realm of Military Administration and the safety 
of the Command. 


* See subtitl—The Abrogation of Nationa! Socialist Laws, page 341. 

® See, infra, page 342. 

® See, infra, page 348. 

* See, infra, page 354. 

" See, infra, page 338. 

78 Regierungsblatt der Regierung Wuerttemberg-Baden, January 14, 1946. 

8 of March 30, 1946. 

“Law No. 15 of January 10, 1946, Official Gazette of Wuerttemberg-Baden No. 3. 








May] IMPACT OF OCCUPATION 339 


It is indubitably the aim of the American Military Government to en- 
courage this peaceful development by all means, and to proceed as fast 
as the democratization of Germany permits. If, when and as a purely 
democratic and self-governing government system exists in Germany, it 
may well be the desire of the American Commander to exercise his rule- 
making power even to a smaller degree than permitted under the most 
restrictive view of the Hague Convention, thus justifying the view that 
the actual exercise of the rulemaking power by the occupants must largely 
depend on the existence of a de facto body of governmental authorities in 
the occupied territory.’® 

The most important law published by the Laender in the American 
Zone so far is the Denazification Law.1® 

The development in the other zones can only be shortly indicated. The 
British follow in general the American lead; as the unification of the 
British and American Zones of Occupation progresses in practice the de- 
velopment will be almost identical. The French authorities are more hesi- 
tant to trust German self-government, but can be expected to follow even- 
tually the bolder American example. Even in the Russian Zone a general 
tendency exists toward German self-government under strict control of 
the Zonal Commander, and legislative activities of the Laender and also 


on the county and municipal level can be observed, naturally under the 
Russian concepts of self-government. 


III. 


THe LAENDER 


A new constitutional law of Germany, whatever it may be, will most 
certainly be influenced by a traditional German institution in an entirely 
new form and importance: The Laender. 


A nucleus will be the Laender in the American and British zones; 
Wuerttenberg-Baden, Bavaria, Hesse, Bremen, Schleswig Hostein, Han- 
over and Nordrhein Westfalen. In the French Zone there exist, at least de 
facto, the German administrative entities of the Rhineland, Palatine, South- 
ern Baden, Southern Wittenberg, and Hohenzollern. In the Russian Zone 
are Saxonia, Thuringia and some administrative entities of the former 
Prussia and of smaller states (at present: Mark Brandenburg, Mecklenburg, 
Vorpommern, Saxonia, and Anhalt) which may bring eventually the num- 
ber of the German Laender to at least twelve. 





* Compare supra, page 336. 
** Compare infra, page 354. 
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It is highly probable that the end of Prussia as the one predominant land, 
and the creation of approximately fifteen laenders of approximately equal 
size and weight will be an important feature of German constitutional life 
for a long time to come. 

Longlasting changes in the boundaries and respective influence of the 
Laender have frequently been brought about by non-German powers. Once 
established, they outlived the reasons of their creation. The creation of 
fairly equally powerful Laender will be a brake against radical movement 
which would have to do-more than merely sway the central capital or a 
central state, such as formerly Prussia. Over and above, the importance of 


the leading cities outside of Berlin will be increased as cultural, civic and 


probably also political centers. 

The important relation of federal and state power was practically settled 
when the Russians insisted at Yalta that the British Zone of Occupation 
should not border the inter-zonal district of Berlin. The absence of as much 
as a corridcr made it desirable for the United States and for Great Br‘tain 


to encourage a federal system of government quite apart from other weighty 


factors that speak in its favor, such as the trad tional culture and civic 
achievement connected with names like Hamburg, Cologne, Frankfurt, 
Stuttgart, We'mar and the somewhat dubious and, in the view of many 
German and foreign observers, outri,ht deplorable influence that Berlin 
exercised on the life of Germany. 

In this interplay of forces th: French are c'early opposed even to that 
measure of unity that the Anglo-Amer’can statesmen desire to concede. 
Over and above, if the present administrative frontier of Poland should 
be approved in the peace treaty, Berlin would lose much of its former 
hinterland and become practically a frontier town, which would make it 
less desirable a capital of a centralized state even in the eyes of the German 
Nationalists, formerly the strongest protagonists of a centralized Prussia 
and Reich. 

As long, therefore, as the occupation by the Powers of the West and 
the East lasts federalization will become a fact; in the east there can be 
no centralization without the west, and in the west there will be federaliza- 
tion. If during occupation, the banking and trading systems of the nation 
should become decentralized, and particularly Hamburg, Cologne, Frank- 
furt and Bremen rz-obtain the relative commercial importance they had 
from the fifte-nth to the beginning of the twentieth century, it is most 
doubtful whether the Germans would desire to change a status thus 


established. 
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IV. 
Tue ABRoGATION oF NaTIoNnaL Socrauist Laws 


Law No. 1 of the Allied Control Council deals with the abrogation of 
National Socialist laws. This law, and laws issued from time to time there- 
after, give a catalogue of expressly repealed Nazi legislation, mostly of a 
constitutional or discriminatory character. 

A repeal of objectionable legislation appears to be simple; nevertheless, 
the legislators had to deal with problems of great difficulty. 

The validity of many Hitler laws and the legality of many regulations 
and ordinances issued under the regime is left in doubt. The repealing law 
itself does not say whether these former laws and regulations were legally 
valid or not. Grave doubts as to the constitutionality of many Hitler meas- 
ures exist, as the Weimar Constitution was never formally repealed. Sure- 
ly whatever doubts may prevail as to the constitutional validity of Nazi 
laws in Hitler times, there can be no doubt that these laws werz extremely 
effective as long as the regime lasted. 

The mass of laws, ordinances and regulations issued in the twelve year 
period from 1933 to 1946 could not be s'mply repealed at one stroke, at 
least not without the creation of more problems than the Mil tary Govern- 
ment could reasonably face in the first per'od of its occupation. Therefore, 
an omnibus clause was enacted as follows: 

Under Artic'e 2, no German legal principle is to be interpreted in such 
a manner as to lead to injustice in the individual case, in particular no dis- 
crimination is permitted because of enmity towards national socialism, 
because of race or religion or nationality. 

Under Article 3 it is forbidden to interpret or apply German law in 
accordance with national socialist principles, quite irrespective of when 
and how they were established; the decisions of German courts, jud'cial 
and other authorities which apply national socialist aims or principles, 
cannot be quoted as precedents, nor shou!d they influence the work of the 
judge or administrator in any other way. 

Thus the individual judge or administrator must decide in each indi- 
vidual case whether any law, regulation or precedent estab'ished between 
1933 and 1946 applies national socialist principles. If he arrives at the con- 
clusion that th's is the case, he must consider the law, regulation or prece- 
dent as repealed, otherwise he must apply it. 

This leaves, naturally, a very large field to the individual discretion of 
the individual judge. In practice, however, the results may prove to be 
fairly workable because the present status of German law is clearer than 
may be apparent at first sight. The great bulk of administrative rules and 
regulations from income tax to milk supplies govern the every-day life of 
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the average German; changes due to political or ideological influence are 
infrequent. In the ordinary field of civil and commercial law, not too many 
changes were made by the Nazis, who preferred to leave the great body 
of German laws alone and obtain their aims in the fields of commercial 
and civil law by indirect economic regulations, pressure, duress or other 
actions illegal even under German law, in addition to specific discrimi- 
natory statutes which could be repealed with relative ease. 

Law No. 1 concerning the Abrogation of National Socialist Laws only 
repeals; it does not replace, or create new law. This had to be left to the 
development of the future. The abrogation of certain Hitler laws does not 
revise automatically old laws which they repealed. Nevertheless the vacuum 
thus created was not obnoxious. Most of the abrogated laws had a clearly 
constitutional character. The power of the Nazi hierarchy was in any 
event replaced by the authority of the Zonal Commander.'®* Discriminatory 
Laws could be replaced by the simple principle that every one was equal 
before the law. 

However, Law No. | left one important gap—it did not solve the prob- 
lem of the validity of discriminatory and other objectionable acts and 
judgments of the period from 1933 to 1946. 

In the field of criminal laws, discriminatory or political judgments must 
be quashed.!? In the field of civil law, however, many doubts prevail, al- 
though some problems are solved by the Restitution Law. 


V. 



























Courts 





The institution of courts and judges was never as important in Germany 
as in the United States, or in England. The Civil Service character of the 
institution, the civil service career of its members, the hierarical character 
Ti of the German State and of the German Reich prior to 1918 and then again 
from 1918 to 1946, the coolness of the judiciary toward the Republican 
ideas of the Weimar Reich, all contributed to the judiciary’s somewhat 
modest role. Administrative law—always more important in Germany than 
even in wartime or post-war America—was never administered by ordinary 
courts but by administrative courts and tribunals. The position of the 
French judiciary is not entirely different. 

Even so, the German judiciary fulfills a function of importance—prob- 
ably increasing rather than decreasing during occupation. Anglo-American 
Occupation Authorities can be expected to interfere more reluctantly with 
the judiciary than with the administration. 
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8 Compare supra, page 335. 
* Proclamation of the Control Council No. 3, § 5. 
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The judiciary under the leadership of the Supreme Court of Germany 
has managed, as an institution and as a group of persons, to survive the 
Kaiserreich, the Weimar Republic, the Nazi Regime, and will probably 
survive the occupation, at least by the Western Powers, more coherently 
than most other groups of civil servants; more coherently than possibly 
any group of influence in the public and commercial life outside of the 
church. 

The 1919 Revolution left the “judiciary” untouched; the Nazi removed 
only the small minority because of their Jewish descent or their Social- 
democratic leanings (there was no Communist on the Bench). In 1947 it 
can be expected that many judges can give the right answers to the Frage- 
bogen (questionnaire) of the Denazification laws; many did not partici- 
pate more than was necessary in activities of the Nazi party, few made 
unjustifiable economic gains during the regime, or participated directly 
in Nazi or militaristic propaganda, plundered or murdered Poles, Jews or 
Frenchmen. “Correct”, conservative, more anonymous than in Anglo- 
American law, but fully conscious of its tradition of honesty and stability 
if not rank and caste, the judiciary will exert its influence in interpreting 
and applying the laws of the occupant and of the Laender Parliaments with 
a high capacity of producing judge-made law “somewhat to the right” of 
the legislature of the present Laender Parliaments even in the Western 
Zone. 

In this somewhat unobtrusive yet important task the judiciary is greatly 
helped by a doctrine of statutory interpretation which had come into the 
foreground of discussion long before 1933. 

Under this doctrine—evolved by great lawyers of the beginning of the 
20th century, such as Fuchs, Hachenburg and Dueringer, and accepted by 
the Supreme Court of Germany before 1914—the Judge, in interpreting the 
code or a statute, is not bound by the wording of the law but rather by 
the general principles underlying the codification which he is to find in 
accordance with his conscience and the presumed intention of the legisla- 
tor. These general principles are to be applied in a given case even if they 
should not be found in any particular clause of the statute or even if they 
should contradict its wording. This doctrine originated as a sound reaction 
to an earlier tendency of strict literal interpretation. 

After the breakdown of the Kaiser Reich, the doctrine brought about an 
at least partial emancipation of the judiciary from the “fetters” of some 
statutes of the Weimar Republic whose political laws were accepted with 
something less than enthusiasm by the judiciary. 

In the everyday practice of the non-political ordinary civil and commercial 
cases, the doctrine led to a tendency to decide more and more cases on 
general rather than specific Code provisions, such as the principle that 
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contracts must be interpreted and enforced as good faith requires (Section 
242 of the Civil Code) or that conduct which violates good morals is a tort 
and requires full compensation (Section 826 of the Code). 

Under the National Socialist Regime, the doctrine retained much of its 
force, at least in ordinary civil and commercial cases, although in the politi- 
cal field, the judges did not dare to oppose National Socialism except 
in rare instances. 

Under such circumstances Law No. 2 of the Control Council concern- 
ing German Courts reflects a rather far-reaching agreement of the Four 
Powers, at least on the principles under which German courts are to func- 
tion. Nevertheless the functions and powers of the judiciary are largely 
subject to the control of the Laender and therewith of the zonal Com- 
mander rather than of the Four Power Control Council. The Denazifica- 
tion Power,’*—the Damocles sword over the individual judge—are exer- 
cised in practice by the Laender and the Zonal Commander. Furthermore, 
there is one further instance of federalization. It is not astonishing that 
the one court having jurisdiction over all Germany, the Supreme Court 
sitting in Leipzig in the Russian Zone, has not yet assumed functions, at 
least not at the time at which this report is written. Even when these func- 
tions are resumed, the court may well find its powers restricted. 

Under Law No. 2 the Control Council as well as the Zonal Commander 
may prohibit the exercise of the practice of any notary or lawyer. 

Military necessity makes it thus imperative to refrain from the grant 
of judicial independence at the very time at which democratic ideals should 
be introduced into Germany. The necessity of the measure is obvious, and 
beyond discussion; nevertheless in this as well as in other instances, it must 
be observed that Military Government, however necessary and excellent, 
is a difficult proving ground of democratic ideals. 

Because of an insufficient number of judges who could be reappointed 
immediately, a priority system had to be introduced under which criminal 
cases had first to be disposed of, thereafter disputes concerning family 
matters and personal status, damage claims for injuries to life, liberty and 
body and small damage claims.'® The bulk of civil and commercial litiga- 
tion has thus the lowest priority. 

Matters of restitution will probably be handled by spec’al restitution 
tribunals and restitution chambers. Also denazification is entrusted to spe- 





8 See infra, page 354. 

* Art. 3, Section 6 of Law No. 2 of the Control Council. Compare also ordinances 
of the American Zonal Commander what courts within the American Zone will give 
priority within the group of civil cases to disputes between employer and employee; 
matters of family support; divorce and alimony, and personal injury suits. (Headquar- 
ters, U.S. Forces, European Theatre, Office of Military Government, Rules and Regula- 
tions, Title 5, Part 45, 414.2). 
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cial hearing boards. Spec’al tribunals of this type are looked on with 
some suspicion in the Anglo-American sphere of law. In Germany they 
are, however, parts of a long tradition which has proved to be satisfactory 
in many and varied tasks. 


VI. 


FunDAMENTAL Principles Or Democracy AND CriminaL Law 


Proclamation No. 3 of the Control Council concerning “The Funda- 
mental Principles of Judcial Reform” is a truly inspiring document. It 
contains a re-statement of some principles, not so much of judicial reform 
but of democratic fundamental law. Here the Great Powers of the West 
and of the East have been able to agree on some rules at least of “demo- 
cratic law”—an expression actually used in the Proclamation. It is trusted 
that this proof of some common ground will find the publicity it deserves, 


proclaiming: 

1) “All perscns are equal before the law. No perzon whatever his 

race, nationality or religion shall be deprived of any legal right.” 

2) “No person shall be deprived of life, liberty or property without 

due precess of law.” 

3) “Cr'minal responsibil:ty shall be determined only for crimes pro- 

vided by law.” 
The dctermination by any court “of any crime by analogy” 
or by socalled “popular instinct” is prohibited. 

“In any criminal prosecution the accused shall have the right recog- 
nized by democratic law namely the right to a speedy and demo- 
cratic trial, and to be informed of the nature and cause of the 
accusation; the right to be confronted with the witnesses against 
him, and to have process for obtaining the witnesses in his favor, 
and the right to have the assistance of counsel for his defense. 
Excessive or inhuman punishment, and punishment not provided 
by law will not be inflicted.” 

5) “Sentences on persons convicted under the Hitler Regime on politi- 

cal, racial or religious grounds must be quashed.” 

While most principles of the proclamation refer to criminal law, it is 
also expressly stated that “no person shall be deprived of property without 
due process of law”—a clause which will surely attract the close attention 
of the German judiciary even within the Russian Zone, being of general 
application all over Germany as the highest law of the land during occupa- 
tion—a proclamation of the Four Power Control Council. A similar clause 
of the Weimar Constitution—(Article 153)—expressly prohibited expro- 
priation without compensation—which may be different from a prohibition 
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of expropriation without “due process”, at least under Russian concepts. 
Nevertheless, it may be noted that the German judiciary gave the most 
extensive interpretation to the clause of the Weimar Constitution protect- 
ing private property. 

In the field of criminal law the principles of judicial reform have a far- 
reaching influence. They are the positive counterpart to Law No. 1 abrogat- 
ing certain Nazi laws. It can be said that today the statutes referring to 
criminal law and criminal procedure are again on the high standard on 
which they stood in 1932, and that:the even more general and comprehen- 
sive principles of the “Proclamation” may well become lasting parts of 
German law. As regards a compilation of present German Criminal Law, 
the American lawyer has the particularly good fortune of being able to 
turn to a book published recently on the “Statutory Law of Germany with 
Comments” by Dr. Vladimir Gsovski, containing practically all pre-Hitler, 
Hitler and post-Hitler criminal law as well as a commentary written 
with painstaking skill on the present status of criminal law, as well as 
the legal developments of the past decades. 


VII 
FINANCIAL AND Economic ConTROLS 


The American lawyers practicing in international matters may often 
be confronted with problems of financial and economic controls. 

Manifold controls exist in Germany. They are interlocking and often 
confusing to the outsider. They are often different in purpose, origin and 
administration. 

We leave out of consideration manifold controls of the type Americans 
experienced during wartime, such as price control, rationing, allocation, 
priority, and the like. They were already fully established in pre-1939 
Germany. As long as present shortages prevail—for a long time—they will 
continue to exist and exert the manifold and not always welcome social 
influences America experienced under their existence. 

We also disregard the extremely important economic controls by stand- 
ardization and cartellization commenced under the Kaiserreich and 
tightened by the Hitler Regime. 

A. Devisen Control 

The Devisen Control is of immediate interest to the practicing lawyer. 
This Control refers not only to foreign funds, but to all property or com- 
mercial relations in which nonresidents are in any way interested. 

Before and during the war no German could dispose of any assets situat- 
ed in a foreign country, nor of any claim against a foreign resident unless 
he had the sanction of special control authorities. The system was con- 
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ceived and maintained to regulate all foreign assets in such a manner as to 
be beneficial to the Hitler Regime and in particular to provide foreign 
funds for purchases abroad of raw materials necessary for rearmament and 
also to finance Hitler propaganda. 

At present Law No. 53 of the Control Council regulates the Devisen 
Control. It prohibits any act which refers to any assets whatsoever situated 
outside of Germany, or claims against persons who reside outside of Ger- 
many, or to assets situated inside of Germany which belong wholly or 
partially to persons residing outside of Germany, also any transaction con- 
cerning assets situated in Germany in which any interest exists of persons 
whose residence is situated outside of Germany and transactions which 
create an obligation of a person in Germany against or in favor of a person 
outside of Germany, finally any dealing in foreign currency as well as the 
importation or exportation of any assets whatsoever from or to Germany. 
All prohibited acts may be licensed by the occupant. 

To the non-German, particularly American, lawyer who represents 
the interest of an American client, it is naturally of particular importance 
to find out in how far the Devisen laws affect the claims of his own clients. 

Let us suppose that in the near future the German courts are open to 
hear civil claims and that a client has obtained a judgment or that the 
debtor is willing to pay voluntarily. In such a case the execution of the 
judgment or the voluntary payment in Germany and in German marks 
cannot be effected unless a special permit of the Funds Control Officer 
is obtained. 

It can be anticipated that such a permission will be granted in cases 
of bona fide claims of foreign citizens. However, the permission will only 
be given for the payment in marks into an account with a German bank. 
For a long time to come, a transfer of marks into dollars will be impos- 
sible, particularly if the present artificially high rate of exchange for the 
mark should be maintained. For many years to come, therefore, the foreign 
creditor will have a credit account with a bank in Germany which cannot 
be converted into dollars. 


What can the foreign creditor do with this credit account in Germany? 
It is premature at this time to answer the question. However, it can be 
expected that such marks can be used internally for purposes of family 
or welfare contributions, vacationing, or investments in Germany. It will 
be a long time until they can be used directly or indirectly for export trans- 
actions or other means of direct or indirect capital transfer from Germany 
to the U.S.A. 


It should be noted that at present any importation and exportation of 
any asset is subject to license and control. Permits are ordinarily given 
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only for the exportation of household and other personal goods belonging 
to a foreign claimant. 

Commercial exports and imports are at present dealt with by the Mili- 
tary Government itself. However, a return to private import and export 
trade, at least from the American, British and possibly French Zones can 
scon be expected, although under tight controls assuring a conversion into 
Marks of the purchase price in foreign currency. 

Payments in dollars of claims against German residents not arising out 
of current transactions cannot be expected for a long time to come. This 
is due to the absolute necessity of Germany, under whatever government, 
to obtain much needed currency for the payment of food and raw mate- 
rials abroad, to say nothing of the payment of reparations. 

B. Control of German Assets in Foreign Countries 

Parily under the Devisen Control laws and also under other legislation, 
the occupying nations have tak<n over full control of German assets which 
were in foreign countries at the time of the occupaticn. 

German assets in the United States, Great Britain, France and other 
members of the United Nations are subject to the Alien Property Laws 
of the respective countries. Such assets will serve to satisfy some or all 
claims of nationals of the controlling country against the former individual 
owner. The residue will be confiscated for the benefit of the controlling 


country.”? 

The occupant has also endeavored to exercise control with a view to 
eventual confiscation of German assets situated in formerly neutral coun- 
tries particularly Switzerland and Sweden. The neutral countries have 
vigorously protested against the extra-territorial effect of the occupants’ 
decrees within their borderlines. They maintain that any such power 
could not be based on the Hague Conventions and that even if such con- 
fiscatory measures would have been passed by any properly constituted 
domestic government, they would have remained ineffective in Switzerland 
or Sweden. Established precedents in such countries recognize the prin- 
ciple known also in Anglo-American law denying extraterritorial effect to 





” Unfortunately the present laws pertaining in the principal countries of the United 
Nations do not permit satisfaction of claims of creditors of other nationality not even of 
other Allied nationals. It would be in the well understood interest of all Allied credi- 
tors, and of trade in general if the assets of such German corporations and individuals 
as formerly owned assets now vested in the Custodian could be satisfied out of their 
debtor’s assets, at least with rank after nationals of the controlling country. In this 
author’s humble view any other solut‘on amounts to a confiscation not of German 
assets, but practically, of Allied debt claims, as the confiscation deprives Allie creditors 
of a remedy against the debtor’s assets which they had prior to confiscation. 
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foreign confiscatory measures.” 
The problems arising out of this conflict and their present solution, will 
be described in a law review article of this author now in preparation.” 


C. Temporary Custodian Controls 

Upon occupation it became necessary to exercise custodian controls over 
various types of property, subject to final determination of property rights 
under future legislation, general rules or individual judgments. 

Law No. 52 of the Control Council deals with various categories of 
property to be placed under control, and gives directives for its exercise. 
These categories are a strange accumulation of entirely different subject 
matters. Their common denominator is simply their common need for 
temporary controls. 

The first category consists of property of nationals of the United Na- 
tions. Most of their assets situated in Germany at the outbreak of the war 
were vested in the German Custodian of Enemy Property. They are now 
re-transferred to the Occupants’ Property Control Officers. It is expected 
that the return of such property to the owner will be facilitated and that 
property which can be physically shipped to the owner can pass the export 
controls established under law No. 53 without at least some of the formali- ' 
ties that appear to be necessary at this time. 

Among property belonging to nationals of the United Nations is also 
looted property—assets physically removed from France during the war, 
the Netherlands and Belgium and other occupied areas and brought into 
Germany. Naturally these assets were never vested in the German Trustee 
for Alien Property but were in the hands of German public authorities 
or private parties. A special procedure has been established to assure 
custodianship and eventual return of such looted property. The initial 
channel for the registering of claims is a demand to the Office of Military 
Government for Germany (Economic Division, Restitution Control 
Branch).2® The claim must be presented through the Ambassador or 
Minister accredited to the United States government if the claim is to be 
handled in the American Zone and similar provisions exist for claims in 


the British and French Zones. The claim should be itemized and describe 





"The Occupant powers, in particular the American Government, have stressed that 
a narrow interpretation of the Hague Conventions would lead to safe havens of Nazi 
assets in neutral countries and thus enable them to continue their criminal activities 
which might ultimately endanger, as they did in the past, the very existence of the 
civilized world, including the neutral countries. 

* As to the fundamental conflict concerning the present importance of the Hague 
Conventions Comp. supra page 336. 

™ See Headquarters U.S. Forces, European Theatre, Office of Military Government, 
Title 17, No. 19-200. 
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the subject matter claimed, the last known location prior to removal to Ger- 
many and if possible the present location. 

Temporary controls under Law 52 were also established over property 
sold or transferred under duress by members of classes discriminated 
against by the Nazis.” Property of this type will be eventually restituted 
under the law of March 6, 1947, and similar laws. Law 52 provides merely 
for the establishment of temporary controls. The claimant should bring 
his claim to the attention of the Property Control Division, making it a 
prima facie case establishing duress or confiscation, identifying the property 
sufficiently and stating any other reason why temporary controls are indi- 
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cated. 
It may be mentioned that property controls under Law 52 are not only 


established to protect the interested parties but also to prepare future con- 
fiscation or similar measures. Thus property controls were established with 
reference to assets belonging to Nazi leaders, the Nazi party and affiliated 
organizations, the Reich, counties and various other entities. 

Under Article 2, no one may dispose of assets covered by Law 52 without 
general or special license of the Military Government. Custodians, posses- 
sors and other parties who have physical or legal power over such property 
must, under Article 3, act in accordance with the general or specific direc- 
tion of Military Government. They are forbidden to do anything that will 
decrease the value of such assets, and they must keep strict account. If com- 
mercial or similar enterprises belong to persons of the aforementioned 
group, they may be continued in their ordinary and usual business. 

Military Government will appoint temporary custodians of business en- 
terprises or other important properties. They may appoint managers who 
were in charge prior to the occupation if they are reliable.?® 





Mite Baer. 
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Restitution is probably of the greatest interest to the foreign lawyer. The 
problems of restitution have nothing to do with the problems of public 
reparation such as Germany as a nation will have to pay to Russia, France 
and other victorious powers. Reparations are paid by one nation to the 
other; restitution is a matter that affects private relations between private 
















* The author is aware of neutral regrets concerning the practical difficulties of re- 
obtaining loot from various zones in Germany. 
* For the American Zone see Headquarters U.S. Forces, European Theatre, Office of 


Military Government, Title 17, No. 19-320. 
* As to the American Zone, see Headquarters U.S. Forces, European Theatre, Office 
of Military Government, Title 17, No. 19-500. 
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citizens. Reparations diminish the wealth of Germany for the benefit of 
another nation. Restitution problems do not affect the wealth of the Ger- 
man nation, but may effect to some extent a redistribution of wealth 
within the German nation. It is of utmost importance to see to it that 
economic crimes do not pay, and that parties who benefited personally by 
the exploitation of discriminated classes such as political enemies of the 
Nazis or Jews, be not left in the possession of their unjustified gains any 
longer than absolutely necessary. Over and above, whoever is interested in 
the re-establishment of a system of Western democracy in Germany, should 
be interested in seeing to it that those who have suffered under national 
socialism and are, therefore, most likely to do everything to prevent its 
reoccurrence, be given at least as much economic power as they had prior 
to the ascendency of national socialism. The longer effective restitution is 
postponed, the more difficult it will be made, and the more likely it is that 
a status quo will be created in which at least the less obtrusive and there- 
fore more dangerous beneficiaries of the national socialists will be permitted 
to retain their ill-gotten gains. From this viewpoint it is most regrettable 
that a final draft of the restitution law was tentatively accepted by the 
Landerrat as late as March 6, 1947, with regard to the American Zone, 
that no restitution law exists at present in the British and French Zones, 
and that the actual execution of the law in the American Zone still lies 
in the somewhat indefinite future.*” A complete and fully satisfactory resti- 
tution law was issued in France on April 21, 1945,28 a few months after 
the liberation of Paris; in Holland almost immediately after the liberation 
of the country. Even at this date powerful influences appear to be at work 
to postpone the issue of the law indefinitely—auntil all Four Powers agree, 
or to obtain lesser standards than those that worked well in France and 
Holland. 

It is difficult to assess the value of the property covered by the restitution 
law. If adopted all over Germany, its prewar value is close to one billion 
dollars. Nevertheless, restitution can be made effective without great prac- 
tical difficulty. The task is small if compared with that of Revalorization 
(Aufwertung) which confronted German courts and special expert tribu- 
nals after the German inflation of 1918-1923 had destroyed the value of the 





"No criticism is expressed or implied of the American Military Authorities. On the 
contrary General Clay who is reported to take a personal interest in the problem, fully 
realizing its significance, and Mr. Max Lowenthal, his energetic Special Advisor, must 
be congratulated on the fact that the Laenders of the American zone will be the first to 
issue a restitution law. This law may become a model for the Laender in the British 
and French zones. 

* See Weiden, Property Restitution in Western Europe 1946, JouRNAL OF THE BaR 
ASSOCIATION OF THE District oF CoLumsiIA, 254. 
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mark, and a revalorization of all long and medium term debts had to be 
effected in most individual cases. 

The draft of the restitution law accepted in principle on March 6, 1947 
by the Laenderrat acknowledges the principle that all confiscated property 
must be restituted to the owner upon his demand within a specified time. 
If such property was resold to a third party, so-called bona fide acquisition 
is not possible; particularly not in purchases of real property where the 
acquirer knew from the Land Registry that the property was confiscated, 
but also in other purchases where the vendee acted in genuinely good faith. 
Exceptions protecting bona fide acquisitions are made with regard to 
bearer instruments and bearer securities. 

Wherever a member of a discriminated class such as a Jew or a social 
democrat sold property to another and did not receive the full value of the 
property, the transaction is deemed to have taken place under duress, and 
the right to restitution exists in the same manner as with regard to confiscat- 
ed property. 

A claimant in restitution who obtained a value in connection with the 
transaction now declared to be void, must return it. The wording of the 
law does not make quite clear how situations are to be dealt with in which 
the claimant in restitution received nominally a so-called purchase price, 
which however, never came into his effective possession, but was confiscated 
by the Reich on various subterfuges, particularly as installment payments 
on discriminatory taxes, discriminatory penalties and the like. If the gen- 
eral principles of German law relating to “unjustified enrichment” (Par. 
812 of the German Code) are applied, the claimant in restitution has no 
greater burden than the obligation to reassign to the purchaser whatever 
claims he has against the Reich or individual wrong-doers. This appears also 
to be the present interpretation of the German authorities. However, it 
would be most desirable if the point would be clarified by future regulation. 

Special tribunals consisting of a judge and two experts will decide, at 
least in the first instance, on matters pertaining to restitution. 

It would be most desirable if claims of non-German nationals in restitu- 
tion and similar matters could be handled before mixed tribunals similar 
to the German-American Mixed Tribunals following the first World War. 
This would, however, not be a matter for German legislation but for regu- 
lation under the peace treaty. Whether the United Nations will insist 
on mixed tribunals under the peace treaty, may depend at least to some 
extent, on whether by that time restitution tribunals in Germany are actually 
at work and how efficiently they dispose of the tasks at hand. 

One stumbling block to effective restitution in favor of American and 
other Allied citizens has not yet been removed by the restitution law. At 
the present artificial rate of exchange, one mark is equivalent to ten Ameti- 








May] IMPACT OF OCCUPATION 353 


can cents. This or another “official” rate of exchange must be maintained 


for many years, and a free exchange of marks and dollars is unthinkable. 


Therefore, an American citizen may have a restitution claim concerning 
German real estate worth a million marks. The realty could not be sold 
against free dollars in New York at more than a nominal value—for in- 
stance $5000. However, if the property in Germany is burdened with a 
first mortgage of 500,000 marks for which the owner is personally liable 
under German law, the restitution of the property would create a personal 
responsibility of the claimant in an amount of 500,000 marks or $50,000, 
which under ordinary American principles would be enforcible in the 
United States. Thus, many American citizens could not be advised to 
claim restitution. Tq avoid any such a breakdown of any restitution policy, 
it would be advisable to restrict the claimant’s personal liability in matters 
arising out of restitution to the claimant’s German assets and also such 
assets as were transferred out of Germany after June 1, 1945. Lacking such 
a legislative enactment, it would be at least necessary to make it quite clear 
by regulation or legislation that assignments of claims in restitution are 
legal and that in such cases the assignee is deprived of any personal liability, 
except for the value obtained in consideration of the assignment. 


The draft of March 6, 1945, refers to matters of property restitution. It 
was entirely proper to deal with property restitution in one statutory enact- 
ment. However, the general field of restitution is larger. Thus, compensa- 
tion will have to be given to those who were deprived of their position 
as officials, or deprived of their license to practice law or medicine or to 
exercise a profession or other calling because of the discriminatory Nazi 
legislation. These claims to compensation are, however, principally directed 
against the Reich or the Laender. It is anticipated that they will be dealt 
with generally in a law referring to damages suffered during the Nazi 
regime by discriminatory and other objectionable Nazi activities. 


The reinstatement of doctors, lawyers and other professional workers 
who were deprived of their license to practice law, medicine and the like 
under the Nazis for discriminatory reasons, is a point on which general 
legislation seems to be lacking, although individual cases of reinstatement 
have been effected by the Military Authorities of all zones. It can be ex- 
pected that a law of the Laender of the American Zone will remedy the 
situation. In some cases new problems arise in connection with reinstate- 
ment matters. Ordinarily citizenship is a pre-requisite to the admission of 
lawyers. Many lawyers, however, who lost their admission because of the 
Nazi laws have meanwhile acquired a new citizenship. Because of the lack 
of reliable and trained legal personnel, it should be in the German interest 
as well as the interest of the military occupant, that all such persons will 
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be reinstated. Whatever the general solution may be, admission should at 
least be granted in restitution and similar matters. 


IX 
DENAZIFICATION 


“The Law for the Liberation of National Socialism and Militarism” of 
March 6, 1946 was published by the Laender within the American Zone, 
It is an achievement of American Military Government to have created 
an atmosphere in which such a law could be passed and enforced by Ger- 
man self-governing authorities. We may quote from the preamble: 

National Socialism and Militarism have exercised a terror regime in 

Germany for a period of 12 years; have committed abominable crimes 

against the German people and the world; placed Germany in misery 

and need and have destroyed the German Reich. The Liberation from 

National Socialism and Militarism is a necessary pre-condition of politi- 

cal, economic and cultural restitution. 

This preamble is, to the best of this writer’s knowledge, the first declara- 


tion of any elected self-governing authority in Germany which admitted 
voluntarily the heavy guilt of a prior German government in the form of 
a law. 

The law itself is rather severe. Everyone in Germany has to fill out a 
questionnaire, the well-known “Meldebogen”. Denazification tribunals and 
courts are established to deal individually with each case. The investigated 
party has all the rights of the accused under democratic principles and may, 
in particular, be represented by counsel. Membership in certain groups of 
importance under the Nazi regime creates a presumption of guilt which 
the accused has to overcome. 

“Main Culprits” are the principal leaders of the National Socialist Party 
and its affiliated organizations; persons who committed objectionable crimi- 
nal acts in connection with National Socialist measures, or in a manner 
criminal under the laws of nations, or who in various other manners clear- 
ly defined by law, participated as leaders in the criminal activities of the 
regime. 

“Activists”, “Militarists” and “Principal Beneficiaries” constitute a “sec- 
ond category” of persons to be punished. An “Activist” is a person of influ- 
ence and rank in the Nazi party or its councils. 

A “Militarist” is a person who endeavored to establish militarism as a 
principal concept of German policy, or who by particular measures clearly 
defined in the law, exercised a position of military command in an unjust 
or criminal manner. 

“Principal Beneficiaries” are persons who were economically benefited by 
the Nazi regime in some extraordinary or criminal manner, also defined by 


law. 
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Persons who would ordinarily be “Main Culprits”, “Activists”, “Militar- 
ists” or “Beneficiaries” may become members of a third group “minor 
culprits” if for reasons of youth or for similar cause, their conduct appears 
to be less objectionable. 

A fourth group, the “Adherents”, are those who participated no more 
than nominally in the National Socialist movement. 

Fifthly, persons may be considered as “Not blame-worthy” (Entlastet) 
in spite of formal membership in the party if they resisted actively or were 
as neutral as possible under the circumstances. 

Measures of punishment are also laid down by the legislators in great 
detail. At least on paper they do not appear to err on the side of leniency, 
as is so frequently heard in the U.S.A. 

“Main Culprits” forfeit all their assets as contribution to a fund for the 
restitution of wrong done by National Socialism; they have to stay in 
labor camps for at least two and a maximum of 10 years. For at least 10 
years they are unable to exercise any free profession; they are forbidden 
to hold a controlling position in any economic enterprise, to act as teacher, 
preacher, editor, writer; in short they may only act as common laborers. 
The punishment for the other categories is less in accordance with a gradu- 
ated scale. 


The effectiveness of the law is, of course, largely dependent on the work 
done by the various Denazification Boards. It may be that at some future 
date, at least such “main culprits” who did not commit acts criminal under 
the common law, will be given again the possibility to “work themselves 
up”. This is the right which even a common criminal has after he has 
served his term, and it is questionable wisdom to create a class of pariahs 
who can not do anything but common labor and conspire for a fifth Reich. 


x 
Famity RELATIONS AND Divorce 


Law No. 16 of the Control Council concerning family relations and di- 
vorce is one of the most amazing laws of our present time. Marriage and 
divorce were considered to be subject matters of sufficient importance for 
a common action of the Four Powers in the Control Council. Moreover, 
the military occupant is the one who has dealt with this difficult subject 
matter. Finally, the Four Powers have been able to agree on a law of this 
type. Congratulations are certainly due to the responsible representatives 
on their unique achievements. In Germany more than in all other warring 
nations, marriages were broken because of the tremendous social and other 
changes of the times; because of the destruction of life by war; because of 
the population shift and the ideological influence of Naziism. The Marriage 
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and Divorce Law gives the average German citizen at least a possibility 
to start a new life with a clear mind concerning family responsibility and 
family relations. The Law of Marriage and Divorce deals with the manifold 
problems which were thus created in a straight-forward and clear manner. 
Divorce is possible for the customary reasons of adultery, genuine cruelty, 
mental derangement and mental disease. In addition, however, another 
reason for divorce is acknowledged to exist. It partly reflects former judge- 
made laws, under which the actual result of the new law had been ob- 
tained by some of the well-known fictions which adulterate the divorce 
laws of many countries. Article 48 provides: 
If husband and wife have not kept a common household for three 
years, and if owing to a deep-rooted incurable disruption of marital 
relations a restoration of the common life in the conjugal sense cannot 
be expected either spouse may petition for a divorce. 


If the spouse seeking divorce has wholly or predominantly caused 
the disruption the other spouse can oppose the divorce. Such opposition 
must however be disregarded if the maintenance of the marriage does 
not appear to be morally justified on a true assessment of the signifi- 
cance of marriage and of the mutual conduct of both parties. 

Article 61 of the law provides that the husband, and in exceptional cases, 


the wife may have to pay alimony if they petitioned for divorce under 


Article 48, unless the marital disruption is due to defendant’s conduct, in 
which case defendant should pay alimony. 


XI 


CoNCLUSION 


A special tribute should be paid to the American Military Government 
in Germany. To this author it would have seemed unbelievable had any- 
one predicted in 1943 or 1944 how much would be done in Germany by 
so few, under circumstances so difficult. Few of the critics of Military Gov- 
ernment may fully realize the hazards of Four Power Government, the 
obstacles to govern fairly a nation whose industries have been blown to 
rubble, whose cities are shattered, and whose ideologies and stamina are 
undergoing a rapid change. 

Only two years after the utter defeat, it appears that new life rises from 
the ruins, and under the guidance of the Military Occupants, there may 
come a revival of much that is traditionally good in German history. 
What further impacts the future will bring, only history can tell. 





LEGISLATIVE TRENDS OF DEMOCRATIC ITALY 


ANGELO Piero SERENI 


An examination of Italy’s legal problems at the present time is of little 
interest unless it is directed to the analysis of legislative trends rather than 
of actual enactments. For the Italian legal system, like the whole of Italy’s 
life—spiritual, political, and economic—is still in a state of flux. And al- 
though certain social and economic trends are already clearly discernible, 
they have not yet crystallized into a comprehensive and durable body of 
statutory rules. Legislation so far has been enacted slowly and piece-meal. 
The establishment of a new and systematic legal order is largely dependent 
upon the uncertain political future of Italy. 


ELIMINATION OF Fascist INFLUENCE 


As a general proposition, it may be stated that the Italian legislative ef- 
fort since the fall of Mussolini’s Government in Rome has been chiefly 
aimed at the elimination of the fascist influence and the establishment of a 
democratic system of government and law. 

From a strictly legalistic viewpoint, this process of defascistization and 
democratization began at the end of July 1943. Its slow progress is under- 
standable when viewed in the perspective of the events which have taken 
place in Italy since its inception. On July 9, 1943, the Allies landed in Sicily 
and on July 12, Rome was bombed for the first time. The Grand Council of 
Fascism, the constitutional organ which acted as liaison between the fascist 
state and the fascist party, expressed on July 24 its lack of confidence in 
Mussolini. His resignation was immediately accepted by the King. Marshal 
Badoglio was directed to form a new cabinet. The disintegration of the 
fascist legal system began at that time. The fascist party and the Grand 
Council of Fascism were promptly dissolved. The Fascist militia was in- 
corporated into the regular army. An investigation of the fortunes amassed 
by fascist leaders was ordered on August 4. On September 3, the first 
armistice with the Allies, the so-called Short Armistice, was signed. It was 
followed on September 10 by another instrument, the so-called Long 
Armistice. On October 12, 1943, Italy became a co-belligerent. 

But although the Badoglio cabinet claimed to be democratic, it did not 
even have the outward appearance of a government democratically consti- 
tuted and acting in a democratic fashion. In fact it was, especially at the 
beginning, a government in name only, made up of a few civil servants 
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and technicians rather than of representatives of public opinion and of 
political parties. It was soon compelled to abandon Rome (September 1943), 
which was recaptured by Germans and Fascists, and to seek refuge at 
Brindisi in the extreme South-eastern tip of Italy. Its authority was limited 
by the Allies to a few provinces of liberated Italy and its jurisdiction to a 
few matters only. Its operation was handicapped by non-cooperation of 
large sections of public opinion, the complete break-down of the govern- 
mental and administrative machine, the continuation of hostilities and the 
survival of Fascism in a large portion of Italy which included Rome and 
the politically-minded and industrial North.! 

The survival of Fascism in Central and Northern Italy, notwithstanding 
the heroic deeds of the Italian partisans, is a phenomenon which should 
not be lightly regarded even from a strictly legal viewpoint.? For the so- 
called “Italian Social Republic” set up by the Fascists in September 1943 
and continued until the collapse of the German-Fascist resistance in North- 
ern Italy (April 1945) had all the characteristics of a de facto Government, 
even though, especially toward the end, it only acted vicariously for the 
Germans. The Fascist Republic issued legislative and administrative meas- 
ures; it also had, to a certain extent, the strength for enforcing them. And 
although most of its measures have been outlawed and repealed by the 
Italian Government,® Italian courts have been reluctantly compelled to 
admit thereafter that it was not possible entirely to undo the effect of some 
of its acts. Furthermore, the so-called “Italian Social Republic”, in a futile 
effort to gain the allegiance of the working classes, enacted a number of 
far-reaching social and economic measures giving the workers broad con- 
trol over private enterprise. Although these measures did not succeed in 
reconciling the working classes to Fascism, they established a minimum for 
their demands which cannot be disregarded by the democratic governments 
of Italy. 

The King’s Government followed the trail of the Allied armies through 
Italy. From Brindisi it moved to Salerno, near Naples, in February 1944. 
It returned to Rome shortly after her liberation on June 4, 1944. 

On June 5, 1944, King Victor Emanuel delegated his authority to his son 
Humbert, Prince of Piedmont, who was appointed Lieutenant of the 
Realm. On June 6, 1944, the Badoglio cabinet, which had been re-shuffled 
in November 1943, resigned. There followed a Bonomi cabinet (revised 
in December 1944) in which several political parties were represented, thea 














1For a chronicle of the activities of the Italian Government in Brindisi and Salerno, 
See A. Decui Espinosa, In REGNo DEL Sup, Rome, 1946. 

2On the fascist Republic, see G. PErtIcoNE, Strorta DELLA RePusLica Fascista (8 
Settembre 1943-25 Apprile 1945), Rome, 1946. 
* See Lieutenant’s Decree of October 5, 1944, No. 249. 
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a Parri cabinet (June 1945), and finally the De Gasperi cabinet (December 
1945, revised several times). 

A Consultative Assembly organized in September 1945 and composed 
of members designated by various political parties and other organizations 
was the first step toward the re-establishment of a parliamentary govern- 
ment.* On May 2, 1946, King Victor Emanuel abdicated. A referendum on 
the form of government and the election of a Constituent Assembly took 
place on June 2, 1946. The Italian Republic was proclaimed as a result of 
the referendum on June 18, 1946. On June 25 the Constituent Assembly 
held its first session, and on June 28 Enrico De Nicola was elected by it 
Provisional President of the Republic. In the meantime the Allies had pro- 
gressively relinquished in favor of the Italian Government control over all 
non-military matters in the whole of Italy with the exception of Venezia 
Giulia (Trieste and Istria). 


LEGISLATIVE RECONSTRUCTION 


The situation existing in Italy between July 1943 and the proclamation 
of the Republic was not such as to permit the enactment of legislation 
through democratic processes. Most measures enacted during that period 
of time were in the form of decrees issued by the executive power: first, 
Royal Decrees, and then, after the delegation of the King’s authority to 
Prince Humbert, Lieutenant’s Decrees. Others were in the form of decrees 
(Bandi militari) issued by the military under the authority granted to it by 
the Law of War of 1938. The great majority of those measures dealt with 
urgent and immediate problems arising from the state of war, German- 
Fascist occupation, and Allied control. A larger measure of authority was 
delegated to local officers, payment of negotiable instruments was suspend- 
ed, the statute of limitations was tolled, extraordinary subsidies were grant- 
ed for repairs to damaged property, etc. 

Of greater importance from the viewpoint of legislative reconstruction 
were the measures aimed at wiping out the vestiges of the fascist regime. 
The Camera dei Fasci e delle Corporazioni, created by the fascist regime 
in lieu of the former Chamber of Deputies (the Lower House of the 
Parliament) was abolished. Also abolished were the Corporazioni, the gov- 
ernmental organs which were the key-stone of the fascist Stato Corporativo, 
being the liaison between the governmental organization and the fascist 
unions. All fascist unions and other organizations were dissolved. Racial 
legislation was repealed. A three-fold attempt to purge fascists was made. 
It was aimed at: (1) the dismissal of Senators, public servants, and officers 





“The Consultative Assembly lacked legislative powers (See Lieutenant’s Decree Au- 
gust 31, 1945, No. 539). 
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and executives of large private concerns who had been guilty of extreme 
fascist sympathies; (2) the criminal prosecution of certain classes of per- 
sons who had promoted or supported fascism, and finally; (3) the seizure 
of wealth accumulated by certain persons as a result of their fascist activi- 
ties. A High Commissioner was appointed for the purpose of carrying out 
this purge, generally known as epurazione. Extraordinary penal courts 
were established to deal with collaborationists.® 

The purge, however, was far from successful. Legislation was loosely 
drawn, Allied authorities were often non-cooperative, responsibilities were 
difficult to establish and the line of demarkation between fascists and non- 
fascists could not be easily drawn in a country in which a large number 
of citizens had been almost automatically inducted into the fascist party 
even before coming of age. At last a political amnesty decreed on June 21, 
1946 in connection with the proclamation of the Republic, wiped out most 
of the convictions and penalties imposed by the Commissioner and the vari- 
ous courts. As to the financial purge, which is still in process, the results 
are far from satisfactory. 

In view of the extraordinary conditions then prevailing in Italy, some 
measures were enacted, the legality of which was questioned at the time. 
The Senate, which constituted the Upper House of the Parliament and was 
composed of members appointed for life by the King, had not suffered 
structural changes during the fascist regime. It had been padded, however, 
with fascist supporters. Most of them were quite properly purged. Further- 
more, at a later time, the Senate itself, as a body, was by special decree de- 
clared inoperative. This measure, however, can be justified on the basis of 
the deep change which the entire constitutional structure of Italy is under- 
going. 

An important step toward the resumption of the democratic system was 
the holding of administrative elections. Beginning in March 1946, mayors 
and municipal councils were elected in all Italian municipalities. For the 
first time in Italian history women voted and could be elected. They again 
voted for the Constituent Assembly and some of them were elected. 

Other attempts at the re-establishment of Italian democratic institutions 
were frustrated by abnormal conditions. Capital punishment for crimes 
punished by the Penal Code, which was first introduced in Italy by fascist 
legislation, was abolished by Lieutenant’s Decree No. 224 of August 10, 
1944. Shortly thereafter, it was again established in view of the country’s 
unsettled conditions.® Deep social and economic changes were fore- 
shadowed by a series of measures which authorized local authorities to give 
the peasants possession of waste land owned by absentee landlords. 





5 Lieutenant’s Decree of August 2, 1945, No. 466. 
* Lieutenant’s Decree of May 10, 1945, No. 234. 





LEGISLATIVE TRENDS IN ITALY 
Tue ITALIAN HERITAGE 


While the process of de-fascistization of the Italian legislative system has 
been already carried out to a considerable extent, the process of building a 
new democratic order is only now beginning. The chief purpose of the 
Constituent Assembly was declaredly that of enacting or at least drafting 
a new democratic constitution. This work is well under way. The pro- 
visions of the Constitution which have been drafted so far constitute the 
most authoritative statement of the basic principles which shall govern 
democratic Italy. These principles, however, can only be understood in 
the light of the past and present situation. With regard to the past two 
basic aspects of Italian life must be pointed out. 

First: The Italians are on the whole a conservative people. Family is 
still the basis of Italian society. The tenets of the Catholic religion are 
respected by the great majority of the Italian people. While interference 
of the Catholic Church with the nation’s political life is feared and dis- 
liked by large masses of public opinion which abide by the principle of a 
“Free Church in a Free State”, with the basic principles of Catholic re- 
ligion, most Italians have no quarrel. Furthermore, many Italians, who 
fear both Communism and imperialistic Russia, believe that the Catholic 
Church represents a solid bulwark against their influence. This explains 
the present strength of the Church-supported Democratic-Christian Party. 
It may also raise serious problems for the future of the Catholic Church 
in Italy, should the Church come to be identified with reactionary forces. 

Second: The influence of the State over the entire National life— 
spiritual, financial and economic — has always been much greater in Italy 
than in other democratic countries such as the United States.’ Even before 
the rise of Fascism, the entire educational system, including universities, 
was operated by the State and the Municipalities. Scarcity of available capi- 
tal and the lack of an enterprising bourgeoisie made it necessary that pub- 
lic works and reclamation of land be accomplished mainly through the ini- 
tiative or financial assistance of the state. Many of the young industries, such 
as iron works, shipyards, and the shipping companies were able to with- 
stand foreign competition only with the help of state subsidies. Economic 
enterprises, such as railroads and telegraph, which had been created and 
operated in other countries by private enterprise, were in Italy the property 
of the state. The attitude of the state toward business was imitated by the 
municipalities. In many cities of Italy they operated the principal public 
utilities, they held co-operative stores, and they even owned cemeteries. 





*See A. P. Serent, THE ITALIAN CONCEPTION OF INTERNATIONAL Law, New York 
1943, pages 199-95. 
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Therefore there was greater and more active intervention by the state in the 
economic life of Italy than in other countries. This policy was fostered also 
by the labor movement as a step toward collectivism. At the end of the 
nineteenth century the proletarian movement underwent a noticeable evolu- 
tion. Organized political struggle was substituted for former anarchistic 
tactics. It was especially through the pressure of the labor movement or- 
ganized into the Socialist party that the Parliament was induced to pass 
legislation protecting the working classes from the exploitation of great 
landowners and the growing industrial bourgeoisie. Compulsory social in- 
surance against professional diseases, accidents, and unemployment was 
established, working conditions for women and children were improved, 
wages and hours of labor were fixed and compensation was provided for 
in case of dismissal. 

The intervention of the state in the economic life of the nation was 
coupled with the exaltation of its moral, philosophical, and political func- 
tion on the part of philosophers and jurists. Many factors contributed to 
the triumph of this conception in Italy. Above all it was felt necessary to 
give the state a lofty spiritual value. For centuries it had in most parts 
of Italy enjoyed little prestige and had been a symbol of foreign oppression 
and bad government, an enemy of its subjects instead of their representa- 
tive. It was necessary to strengthen with the support of a philosophical doc- 
trine the new Italian state which was young and fragile and confronted 
with powerful opposition, both internal and external. It was considered 
particularly important to oppose the universal ideal of the Church, with 
which the Italian state was then in bitter conflict, with that of the national 
state, equally elevated and common to all Italians. To the diffusion of the 
new doctrine of the state, contributed also the profound juridical spirit of 
the Italian people, who, living under a system of codified law, recognized 
in the state the fountain of all law and therefore the supreme authority in 
every civil organization. Socialist doctrines also contributed to glorify the 
state. At the beginning of the twentieth century they were subjects of pro- 
found study in Italy, chiefly through the work of Antonio Labriola and 
Benedetto Croce. Many socialists considered the state the only authority 
capable of seizing all the powers which until then had been monopolized 
by the capitalist classes and to exercise them in the interest of all the citizens. 

So from the end of the nineteenth century the state had already begun to 
acquire a dominant position in the economic and spiritual life of the nation 
and had paved the way for that glorification of its functions which was 
later to find an exaggerated manifestation in fascism. 

The Fascist ideology proclaiming that the entire life of the citizen should 
be subordinate to the will and needs of the state is certainly responsible 
for the extreme measure of government control over the spiritual life of 
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the individual and for the substantial curtailment of civil liberties in Italy 
under Fascism. But in the economic and financial field Fascism only con- 
tinued a trend which was already in being. This trend, however, was in- 
tensified by Fascism chiefly because of increasing economic difficulties. In 
an effort to stave off impending economic collapse through governmental 
intervention, the Fascist State almost obliterated the line of demarcation 
between governmental and private finance and economic initiative. The 
State took over many banks of which it is now the sole stockholder; it 
financed through the Istituto per la Ricostruzione Industriale (IRI) and 
acquired control of most of the Italian industrial concerns and public utili- 
ties; it strictly regulated imports and exports, salaries, rents and the distri- 
bution of raw materials. Finally, it also became the chief customer of most 
of the Italian manufacturing concerns.® 

Coming to the present situation, it is inconceivable that this state of 
affairs might be changed by the mere fact that a democratic order has now 
been established. For one thing, freedom of competition and of private 
initiative cannot be re-established in Italy because they never fully existed 
before. Furthermore, relaxation of governmental controls and the estab- 
lishment of a liberal economic system pre-suppose a healthy financial and 
economic situation. Italy at present is suffering from fascist maladministra- 
tion of more than twenty years, costly wars, physical destruction and a 
burdensome peace treaty. There is no indication that the present entangle- 
ment between state and private economy might be terminated in the near 
future. Totalitarianism, by concentrating all power in the state, opens the 
way to collectivism rather than to /aissez faire and individualistic economy. 
At the present time state control over rents, foreign funds, import and 
exports, distribution of raw materials and of certain finished products is 
still in existence although somewhat relaxed. State financing is still the rule. 
A certain measure of workers participation in the management of the 
factories has been established, although no final legislation has been passed 
in this important field. 

Some political parties advocate outright nationalization of certain 
branches of Italy’s financial and industrial life, especially public utilities. 
The broad measure of control which the State already enjoys over banks 
and many utilities and industries lends the most powerful argument to 
those who oppose nationalization. They point out that such measure would 
constitute little more than an empty gesture in view of the preponderant 
interest which the State already has acquired in many concerns. 





*See A. P. SERENI, ITALIAN Private Law ENACTED IN CONTEMPLATION OF War, New 
York, 1941. 
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Tue PoxiticaL ALIGNMENT 











The other aspect of the present situation which must be considered in 
connection with Italy’s legislative trends is the political alignment of the 
country.® At the extreme Right, there are still some unregenerated Fascists 
and die-hard reactionaries, plus the adherents to the so-called Front of the 
Common Man (Uomo qualunque). Rather than a political movement or 
party, the Front constitutes an amorphous. conglomeration of people dis- 
satisfied with the present state. of affairs. Re-establishment of political and 
economic normalcy should entail its disintegration. The Democratic- 
Christian Party, of which Premier De Gasperi is the leader, represents the 
main conservative party. It polled the larger number of votes at the last 
elections. Even this party, however, is kept together by fear of Communism 
rather than by unity of purposes of its members. A clarification of its pro- 
gram may result in a political split. The middle of the way parties, such 
as Liberals and Republicans, now command little strength. They may con- 
stitute, however, the core of a large, liberal, progressive party which could 
hold the balance of power between the Right and the Left. Further toward 
the Left is the Socialist Party, the third largest in the country, now fraught 
with political dissension. Finally, at the extreme Left is the Communist 
party, the second largest in number of votes. It is guided by competent 
leaders who have been able so far to enforce the strictest discipline among 
their followers. It remains to be seen, however, whether the majority of the 
party members consists of sincere believers in the Communist creed or 
rather of opportunists and persons dissatisfied with the present situation. 
One thing is certain, in Italy, as in the rest of Europe: mass parties are 
bound to prevail over parties or movements built around a particular indi- 
vidual or group of individuals. 


The preponderance of the Left or of the Right may seriously affect 
Italy’s legislative trends. So far an unstable balance has been maintained 
between Democratic-Christians on one side and Socialists and Commu- 
nists on the other. How long it will last, and which party or coalition of 
parties will prevail in the end, it is now difficult to foresee. Furthermore, 
the political aims of the various parties have not been clearly defined as 
yet. The Italian political situation, however, tends toward a certain degree 
of clarification. Only thereafter will it be possible to determine what Italy’s 
legislative trends will be. So far we can only rely on the draft of the 
constitution viewed in the light of the preceding remarks. 













































® See M. E1naunt, Political Change in France and Italy (1946) 40 Am. Por. Sct. Rev. 
898-923. 




















LEGISLATIVE TRENDS IN ITALY 





May] 





Tue Drarr ConsTITUTION 


The Constituent Assembly delegated to a Committee of its members 
(Commissione per la Costituzione) the task of preparing and submitting 
to it a draft of a constitution. 

The work of the Committee was divided between three Sub-committees, 
respectively dealing with the Rights and Duties of Citizens, the Constitu- 
tional Organization of the Republic and Economic and Social Rights and 
Duties. The work of the Sub-committees did not proceed along identical 
lines; for instance the Sub-committee on the Rights and Duties of Citizens 
drafted various articles of the constitution in final form, while the Sub- 
committee on the Constitutional Organization of the Republic confined 
itself to the enunciation of broad general principles which were later on 
reduced into final form. 

The work of the various Sub-committees was greatly influenced by some 
foreign constitutional charters, such as the Russian and the French Con- 
stitutions. Frequent references can also be found in the published works 
of the Sub-committees to the Constitutions of the Weimar Republic and 
of Republican Spain, and to the French Declaration of the Rights of Man 
of 1789. Parliamentary procedure has been influenced by the English 
practice. The influence of the United States Constitutional principles was 
not great. 

The Committee co-ordinated the drafts of the various Sub-committees 
into a final draft which was submitted on January 31st, 1947 to the Presi- 
dency of the Constituent Assembly. Although the Draft Constitution is 
subject to the approval of the Constituent Assembly, which so far (March 
1947) has only approved a few articles of the Draft and with some modi- 
fications, it is already possible to indicate what the main features of the 
Italian State will be. 

The draft of Constitution consists of 131 Articles grouped into a few 
General Provisions (Arts. 1 to 7) and Two Parts. Part I deals with the 
Rights and Duties of the Citizens (Arts. 8 to 51) and Part II with the 
Organization of the Republic (Arts. 52 to 131). There are also a few Final 
and Transitory Provisions (Arts. I to IX). 

The General Provisions establish the principle that Italy is a democratic 
republic founded on labor. Sovereignty belongs to the people who exercise 
it in the forms and within the limits laid down by the Constitution. Italy’s 
legal organization shall conform to the generally accepted rules of inter- 
national law. Italy renounces war as an instrument of conquest and oppres- 
sion and consents on a basis of equality with other nations to those limita- 
tions of her sovereignty which are necessary for the establishment of an 
international organization which will secure peace and justice between the 
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people. Of particular importance is an Article providing that the Italian 
State and the Church are each in its own sphere independent and sover- 
eign. Their relation is regulated by the Lateran Agreements. Any modifica- 
tion of these agreements which is mutually accepted does not require the 
procedure of a Constitutional amendment. This provision, by its reference 
to the Treaty and Concordat between Italy and the Holy See of February 
11, 1929, seems to accept the principle that the Catholic religion is still the 
official religion of the Italian State. The other creeds have freedom or or- 
ganization on condition that their tenets be not inconsistent with the Italian 
legal system. 
Tue Birt oF Ricuts 


Part II, Right and Duties of the Citizens, is divided into four Titles: 
I, Civil Relations (Arts. 8 to 22); II, Ethical and Social Relations (Arts. 23 
to 29); III, Economic Relations (Arts. 30 to 44) and IV, Political Relations 
(Arts. 45 to 51). Part II actually constitutes a bill of rights aimed at the 
protection of the “sacred and inalienable rights of man.” Human rights 
must be reconciled, however, with the corresponding duties toward the 
nation and the community. 

While Fascism proclaimed the full subordination of the individual to 
the state, the new constitution asserts that the functions of the state are to 
promote “the full dignity and development of human personality” within 
the frame-work of political, social and economic solidarity and to eliminate 
all obstacles to human freedom and equality. Constitutional protection is 
not extended to citizens only. Human equality irrespective of sex, race, 
class, political belief and religion is proclaimed. Personal freedom is pro- 
tected. Arbitrary arrest, searches and seizures are forbidden. Freedom of 
speech, of the press and of peaceful assembly are granted, but military 
organizations cannot be established for political purposes and secret socie- 
ties are forbidden. Every citizen is free to establish his residence wherever 
he wishes within the Republic and may expatriate. The Republic protects 
Italian labor abroad. Nobody can be deprived of citizenship on political 
grounds. Ex post facto laws are forbidden. So is capital punishment, except 
when provided for by military laws in time of war. Penal responsibility 
must always be personal and individual. An accused person is presumed 
to be innocent until finally adjudicated guilty. An accused person is en- 
titled to counsel for his defense. The purpose of punishment is to re-edu- 
cate the guilty person. Extraordinary jurisdictions are forbidden. 


Of greater originality are the constitutional provisions dealing with 
ethical, social and economic rights. Equality of sexes is established and 
woman suffrage is recognized. Each citizen is entitled to receive instruc- 
tion and education. Education is one of the functions of the State. It is 
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made compulsory for eight years up to the age of fourteen. Academic free- 
dom and freedom of thought, science and art are protected. Private schools 
are permitted. The indissolubility of marriage is affirmed, but the possi- 
bility that divorce be introduced in Italy is not clearly eliminated.’ 
Legislative protection of children born out of wedlock is proclaimed. 


Each citizen has the right to work according to his own ability and 
choice. The Republic recognizes for all citizens the right to work and pre- 
disposes the means necessary for the enjoyment of this right. Thus the duty 
of the Republic to contribute to citizens’ employment is clearly estab- 
lished. Furthermore, it is expressly provided that each worker’s remunera- 
tion must be proportionate to the quantity and quality of his work and 
such as to satisfy his own needs and those of his family. Workers are 
entitled to a weekly holiday and paid vacations. Women’s right to equal 
wages and economic protection is established. Employers’ and employees’ 
unions are recognized on a basis of independence, autonomy, and freedom. 
The right to strike is recognized. The connection between social and eco- 
nomic problems is established. It is expressly provided that the Republic 
must secure adequate economic conditions for the protection and develop- 
ment of the family. 


Property rights are protected but seriously limited in the interest of the 
community. The draft of the constitution states that economic enterprises 
may be individual, cooperative and collectivistic. Private enterprise is free 
but its operation shall not conflict with social interest or endanger human 
security, freedom and dignity. Cooperative enterprise must be promoted by 
the State. Private property and inheritance rights are recognized. But the 
draft expressly states that protection is granted to property which is the 
result of work and saving. Furthermore, a constitutional provision express- 
ly provides that the Republic, in order to secure reasonable exploitation 
of the soil and just social relations, shall enact legislation limiting the size 
of private land holdings and promoting land reclamation and the establish- 
ment of small and medium size estates. Thus condemnation of the so- 
called Jatifondi (large private estates) is almost a certainty. Moreover, it is 
also provided that private enterprises which operate utilities or enjoy a 
monopolistic status may be condemned for the benefit of the State, of col- 
lectivistic enterprises or of the users. Just compensation must be granted. 


Political rights, including the right to petition the Parliament, are recog- 
nized to all citizens irrespective of their sex. Furthermore the right of 
asylum is granted to every alien who is deprived in his country of the civil 





* On the problem of divorce in Italy, see A. P. SERENI, Divorzio in 5 Nuovo DicEsto 
Trattano 99-104, and Legal Problems of Divorce in Italy in 28 Iowa L. Rev. 286-297. 
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liberties which the Italian Constitution protects. Extradition for political 
crimes is forbidden. 


THE ORGANIZATION OF THE REPUBLIC 


Part II of the Constitution which deals with the Organization of the 
Republic, is divided into six Titles: I, the Parliament (Arts. 52 to 78); II, 
the Head of the State (Arts. 79 to 85); III, the Government (Arts 86 to 
93); IV, the Judiciary (Arts. 94 to 105); V, the Regions and the Com- 
munes (Arts. 106 to 125), and VI, Constitutional Guaranties (Arts. 126 
to 131). Following an order somewhat different from that adopted by the 
draft of the constitution, it seems important to point out, first of all, that 
the form of the new Italian Government shall not be federal, as in the 
United States. But a large measure of autonomy shall be granted 
to the various regions constituting Italy. The region is Italy’s his- 
torical sub-division. The names of some Italian regions, such as Latium, 
Tuscany, and Lombardy, are familiar to those who have the slightest ac- 
quaintance with Italian history. Regions, however, had merely a historical 
significance after Italy’s unification. For the men of the Italian Risorgi- 
mento felt that regionalism should be erased and a strong centralized gov- 
ernment should be established in order to stamp out the petty local jealou- 
sies and the chronic factionalism which had plagued Italy and prevented 
her unification for centuries. The whole of Italy was divided after her uni- 
fication into a number of provinces (about one hundred now) organized 
along the lines of the Departments established in France by Napoleon. Each 
province is subject to close supervision by the executive power, represented 
by a Prefect appointed by the government. Very limited authority is granted 
to provinces in local matters. 

A different trend seems now to prevail. A majority of the Committee 
felt that centralization had gone too far, that the free development of some 
parts of Italy and especially of Sicily and Sardinia had been hindered by 
lack of understanding of the local problems on the part of the central gov- 
ernment and that the region should be recognized as a legal entity en- 
dowed with power to enact local legislation and to levy taxes for local 
purposes. The Law of September 7, 1945, No. 545, has already provided 
for special legislation for one region, the Val d’Aosta, where a compara- 
tively large group of French-speaking population lives. Alto Adige and 
Trentino, where a small German minority still exists, constitute another 
region to which a special status has been granted under an international 
agreement negotiated between Italy and Austria and annexed to the Peace 
Treaty with Italy."1 The islands of Sicily and Sardinia will also constitute 
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two separate regions endowed with local autonomies. High commissioners 
for both islands were appointed in 1944. A Statute of the Sicilian Region 
was approved by Royal Law Decree May 15, 1946, no. 455. The whole of 
Italy will be divided into twenty-two regions. Each of them shall have its 
local legislature (Regional Assembly) and shall be divided into. provinces. 

The Republic which is taking shape in Italy is different from the United 
States in another respect also. Italy shall not be a presidential republic.!* 
There will be a clear division of powers between the President, the Head 
of the State, and the President of the Council of Ministers. The President 
is elected for seven years by the Parliament. He is the head of the execu- 
tive power. He shall also promulgate the laws and ratify international 
treaties which have been approved by Parliament. Although the President 
will not be a mere figure-head, his powers will be much more limited than 
those of the President of the United States. The cabinet will be normally 
presided over by the Premier, whose name will no longer be, as during 
Mussolini’s time, Head of the Government, but merely Prime Minister, 
President of the Council and of the Ministers. 

The legislative power is exercised by a bicameral Parliament. Both 
houses will have equal authority but their structure will be different. The 
Chamber of Deputies will be elected by all citizens, male and female, who 
are of age and permitted to vote. The number of its members will consist 
of one for every 80,000 citizens. Deputies are elected for five years; they 
represent the entire nation and not only their own constituency; they must 
swear allegiance to the Republic and its laws and they enjoy Parliamentary 
immunities. 

While in pre-Fascist Italy, the Upper Chamber, the Senate, consisted of 
members appointed by the King for life, the Second Chamber, provided 
by the new Constitution, will be elected on a regional basis. One-third of 
its members will be elected by the Regional assemblies, and the other 
two-thirds by the voters comprised in each region. The number of mem- 
bers from each region shall be of at least five plus one for each 200,000 
inhabitants. In no case, however, may the total number of the Senators 
from a region exceed that of the members of the Chamber of Deputies 
from the same region. Members of the Second Chamber are elected for 
five years. 

The legislative power can be delegated by Parliament to the executive 
for a limited period of time and for specific matters only. 

The new Constitution protects the independence of the Judiciary. Judges 
cannot be removed. They cannot be members of political parties. Trials 





For a serious and comprehensive analysis of the presidential style of republic, writ- 
ten in contemplation of the Italian constitutional reform, see G. B. Rizzo, La REPUBLICA 


PRESIDENZIALE, Rome, 1944. 
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must be public. Jury trials have been re-established for serious criminal 
offenses. Each judicial decision must be supported by an opinion. Final 
decisions cannot be reviewed or modified. 

Following the English example, Italian legislation did not grant control 
over the constitutionality of the laws to the judiciary. The draft of the 
Constitution provides for a Constitutional Court, to be distinguished from 
the Supreme Court of Italy, which will pass on the constitutionality of the 
laws and other measures and on jurisdictional conflicts between the various 
governmental authorities and between the Government and the Regions. 

Finally, the Constitution provides for constitutional amendments by 
popular referendum on the initiative of the Government or of the Parlia- 
ment. 

The Final Provisions forbid the re-organization of the fascist party in 
any form or manner and provide for the transfer to the nation of the prop- 
erty of the House of Savoy. The members of the House of Savoy shall not 
be permitted to sojourn on the territory of the State. Titles of nobility are 
no longer recognized. Those existing before the fascist period shall remain, 
but only as part of a person’s name. 


CONCLUSION 


The provisions of the draft of the constitution which have been men- 
tioned above are not sufficient fully to determine the legislative trend of the 
Italian Republic. For one thing, they do not exhaustively deal with some 
of Italy’s vital problems. Furthermore some of the most controver- 
sial provisions of the constitution such as those relating to property rights 
were purposely drafted in vague terms in order to reconcile the opposite 
views of various committee members. Neither collectivism nor a strong 
protection of private property rights would be inconsistent with the Consti- 
tution. Moreover a constitution is not sufficient in itself to give a clear pic- 
ture of the legislative structure of a nation. Far-reaching reforms are some- 
times enacted by special legislation. Although some portions of the Italian 
legislative system shall not be deeply affected by recent political events, 
others will probably undergo substantial changes. Revision of the Penal 
Code in order to secure greater protection to the accused has been an- 
nounced. Italy’s archaic tax system will have to be entirely revised. In the 
modern state, taxation is a powerful political weapon through which expro- 
priation and equalization, as well as economic inequality, can be easily 
achieved.!* Finally, Italy’s legislative development will be greatly influ- 
enced by political developments which cannot be easily forecast. 





#8 An exhaustive analysis of Italy’s tax problems may be found in L. V. Beruiri, La 
Jrusta Imposta, Rome, 1945. 
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A few conclusions, however, can be reached at the present time: 

1. Unless extreme political tendencies shall prevail, a democratic form 
of government will continue in Italy. It will afford adequate legislative 
protection to civil and political rights. 

2. The conservative tendencies of the Italian people shall prevail in cer- 
tain fields, such as legislation affecting the family. Evidence of this trend 
is offered by the constitutional provisions re-affirming the indissolubility 
of marriage and the right to inherit. 

3. A system of State control and planned economy seriously interfering 
with private property rights will probably continue for several years, due 
to the Italian tradition in this field, the country’s present needs, and the 
demands of large sections of public opinion. Whether the nationalization 
of certain industries and the distribution of large estates will actually take 
place it is difficult to foresee at the present time. It must be noted that 
Italy’s problems in this field are not dissimilar from those of other West- 
ern European countries. Thus French and English attempts at nationaliz- 
ing certain banks and industries are closely watched by the Italians and 
their results will probably influence Italy’s legislative trends in this field. 





THE WISCONSIN STATE BUILDING CODE 


Puitip S. HABERMANN AND JOHN W. HorFeELpt 


INTRODUCTION 


The pressure on our building industry occasioned by the current housing 
shortage and the postwar building boom has focused much attention upon 
existing regulations governing building construction. These regulations are 
not uniform and have been criticized as being unduly restrictive and in- 
flexible. The Wisconsin State Building Code consists of a group of con- 
secutive orders and regulations promulgated and issued by the Industrial 
Commission. A study of existing regulations indicates that the Wisconsin 
Code is the only complete, state-wide building code in the country which 
is prepared, enforced, supplemented or modified without direct legislative 
action. Some other states have partial regulations covering a few types of 
occupancy, but it appears that their adoption requires legislative action, 
as do also any changes in or modifications of such regulations. Since Wis- 
consin is the only state having established such broad regulations, and 
since the code has functioned effectively for so many years, it has often 
been pointed to as a guide to other states to overcome the objections of 
inflexibility, non-uniformity and undue restrictiveness of legislative regu- 
lations. This study is an examination of the state-wide industrial and pub- 
lic building control as it exists in Wisconsin for the information of those in 
other states who are proposing comparable codes and for the information 
of the Wisconsin bar. Special emphasis will be given to the experience 
gained in over 30 years of administering the code insofar as it indicates 
the advantages and disadvantages of imposing a broad state-wide control 
by administrative order rather than by legislation. 


Today a person desiring to erect a public or industrial building in Wis- 
consin is confronted with local and state regulations specifying construc- 
tion methods, materials and safety features. Assume a situation in which a 
land owner seeks to construct a multiple apartment house in a city having 
a local building code. He must comply with both state and local construc- 
tion regulations, and is subject to plan approval and to inspection by rep- 
resentatives of both units in this regard. Further, the plans he submits 
must conform to a state plumbing code and boiler code depending upon 
the special use and type of construction. In addition, if the mortgage to be 
placed upon the land is to be insured by the Federal Housing Administra- 
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tion, the owner has the additional burden of complying with minimum 
federal requirements prerequisite to insurance eligibility. 

This article sets forth in detail such regulations and the procedure to be 
followed by the prospective builder, the scope of the Wisconsin State 
Building Code, how it is drafted, its administration by the Industrial Com- 
mission, co-existing codes prepared by other state agencies, the scope of 
local building regulations, and the procedure to be followed should such 
builder desire to gain an exception or exemption from the code or to chal- 
lenge a code order before the Commission or in the courts. 

In preparing this study of the Wisconsin Building Code it was imprac- 
tical to interview representative builders, architects, property owners and 
officers of local governments to ascertain their viewpoints. The opinions ex- 
pressed herein are largely those of the authors, arrived at after an exami- 
nation of the history and provisions of the code, its operation, and litiga- 
tion concerning it and after full consultation with persons charged with 
the administration of the code. 


AUTHORITY OF THE INDUSTRIAL COMMISSION 


The Industrial Commission of Wisconsin was created by legislative enact- 
ment in 1911,1 and constitutes an administrative commission of the state 
government charged with the responsibility of the regulation of industry, 
the supervision of conditions of employment, unemployment compensation, 
workmen’s compensation, minimum wages, women’s and child labor laws, 
employment offices, and certain aspects of public safety. The general powers 
and duties of the Commission are set forth by statute, with specific pro- 
visions authorizing the adoption of rules and regulations in the form of 
administrative orders having the force and effect of statutes.2 The Wiscon- 
sin State Building Code has been adopted by the commission in discharge 
of its duties pursuant to this authority. 

The Commission derives its specific jurisdiction over the classes of con- 
struction regulated by the Building Code from three sections of the 
statutes, which are construed together. The first of these is Section 101.06, 
Wisconsin Statutes, commonly known as the “safe place” statute, which 
reads as follows: 

Employer's duty to furnish safe employment and place. Every employer . 

shall furnish employment which shall be safe for the employees therein 

and shall furnish a place of employment which shall be safe for em- 


ployees therein and for frequenters thereof and shall furnish and use 
safety devices and safeguards, and shall adopt and use methods and 





? Wis. Laws 1911, c. 485, Wis. Stats. (1911) §§ 1021b-1 to 1021b-31. 
* Wis. Stats. (1945) §§ 101.01 to 101.31. 
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processes reasonably adequate to render such employment and places 
of employment safe, and shall do every other thing reasonably neces- 
sary to protect the life, health, safety, and welfare of such employees 
and frequenters. Every employer and every owner of a place of em- 
ployment or a public building now or hereafter constructed shall con- 
struct, repair or maintain such place of employment or public building, 
and every architect shall so prepare the plans for the construction of 
such place of employment or public building, as to render the same 
safe. 

The second section applicable is Section 101.09, Wisconsin Statutes, read- 
ing as follows: 

Supervisory jurisdiction and powers of commission over employments 
and places of employment. The industrial commission is vested with 
the power and jurisdiction to have such supervision of every employ- 
ment, place of employment and public building in this state as may 
be necessary adequately to enforce and administer all laws and all 
lawful orders requiring such employment, place of employment or 
public building to be safe, and requiring the protection of the life, 
health, safety and welfare of every employe in such employment or 
place of employment, and the safety of the public or tenants in any 
such public building; provided, however, that the provisions of this 
section shall not apply to rural school buildings. 

The third applicable provision is Section 101.10(5), reading as follows: 
To ascertain, fix and order such reasonable standards, rules or regula- 
tions for the construction, repair and maintenance of places of employ- 
ment and public buildings, as shall render them safe. 

In construing the above sections of the statutes, the commission applies 


” «6 


the broad definitions set out by statute for the terms “owner”, “employer”, 
“place of employment” and “public building”. Such definitions are: 

+ 101.01(13) The term “owner” shall mean and include every person, 
firm, corporation, state, county, town, city, village, school district, 
sewer district, drainage district and other public or quasi-public cor- 
porations as well as any manager, representative, officer, or other person 
having ownership, control or custody of any place or employment or 
public building, or of the construction, repair or maintenance of any 
place of employment or public building, or who prepares plans for the 
construction of any place of employment or public building. Said sec- 
tions 101.01 to 101.29, inclusive, shall apply, so far as consistent, to all 
architects and builders. 


101.01(3) The term “employer” shall mean and include every person, 
firm, corporation, state, county, town, city, village, school district, 
sewer district, drainage district and other public or quasi-public cor- 
porations as well as any agent, manager, representative or other person 
having control or custody of any employment, place of employment or 
of any employe. 


101.01(1) The phrase “place of employment” shall mean and include 
every place, whether indoors or out or underground and the premises 
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appurtenant thereto where either temporarily or permanently any in- 
dustry, trade or business is carried on, or where any process or opera- 
tion, directly or indirectly related to any industry, trade or business, 
is carried on, and where any person is, directly or indirectly, employed 
by another for direct or indirect gain or profit, but shall not include 
any place where persons are employed in (a) private domestic service 
which does not involve the use of mechanical power or (b) farm labor 
when the employe is the farmer operating the farm and the labor is 
such as is customarily performed as a part of farming, and including 
the transportation or equipment directly to the farm for use thereon. 


101.01(12) The term “public building” as used in sections 101.01 to 

101.29 shall mean and include any structure used in whole or in part 

as a place of resort, assemblage, lodging, trade, traffic, occupancy, or 

use by the public, or by three or more tenants. 

It is thus apparent that orders of the Commission affecting buildings 
may be binding upon a broad class of persons, including every employer 
and every owner of a place of employment or a public building, upon 
builders, and upon architects who prepare plans for the construction of 
such buildings. A more complete discussion of the scope of the code and 
its exemptions is contained at page 378 following. 

In recognition of its duty and responsibility to provide by order rules 
and regulations regulating buildings, the Commission took the initial 
step toward drafting a building code in 1913 by establishing a Building 
Code Advisory Committee composed of the following persons: 

A. C. Eschweiler, Architect, Milwaukee 

C. F. Ringer, former building inspector, Milwaukee 

Howland Russell, Architect, Milwaukee 

C. A. Halbert, Civil engineer, Madison 

Sidney J. Williams, deputy, industrial commission. 


While constituting a small committee, considerable skill and experience 
' was represented. With its objective as delineated by statute before it, the 
Industrial Commission proceeded to draft the orders to constitute the code, 
submitting drafts to the advisory committee for advice, assistance and 
criticism. The original Building Code was completed in less than a year, 
and was adopted by the Commission effective October 9, 1914. 

In addition to the original code, other revised building codes have been 
issued from time to time with effective dates as follows: October 15, 1915; 
September 15, 1918; January 9, 1920; September 30, 1921 (reprinted in 
1925 and 1927); and April 16, 1931 (reprinted in 1934). Some of the 
editions contained only minor changes or incorporated new orders adopt- 
ed after previous codes had been published, but the present issue, effective 
July 29, 1942, has been extensively revised and augmented. It might be well 
to point out here that no order of the Building Code has retroactive opera- 
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tion prior to the effective date of such order. When a new order is promul- 
gated by the Commission with the advice of the Advisory Committee, it 
applies only to construction or alteration of the particular building or part 
thereof commenced subsequent to the effective date of such order. Further, 
buildings erected prior to October 9, 1914, the effective date of the firs 
code, are covered by a separate set of orders known as “General Orders On 
Existing Buildings.” 
| The Commission does not arbitrarily enact new orders or codes regulat- 
ing buildings itself, but follows the same general method as was used in 
the enactment of the first code, namely the selection of an advisory com- 
mittee for this purpose, the personnel of which is drawn from interested 
organizations within the state. Whenever a revision is deemed necessary, 
the advisory committee is called together and holds as many meetings as are 
necessary to complete the revision. The tentative revised code is then re- 
ported back to the Commission for the purpose of holding public hearings 
throughout the state on the proposed changes. Following these hearings the 
advisory committee again meets to give consideration to incorporating any 
and all suggestions, criticisms or comments which were brought out at the 
public hearings, after which the code is again presented to the commission 
with the recommendation that it be adopted. After adoption of the re- 
vised code by the commission, it is published at length in the official state 
newspaper, and is in force and effect thirty days after publication. 
The latest revision of the code was accomplished with the advice and 
assistance of a committee made up of members representing the following 


























groups: 

State Association of Wisconsin Architects 

Building Inspector, City of Milwaukee 

Wisconsin State Federation of Labor 

Wisconsin Association of Real Estate Brokers 

State Architect 

League of Wisconsin Municipalities 

Master Builders Association of Wisconsin 

Fire Insurance Rating Bureau 

Engineering Society of Wisconsin 

Industrial Commission of Wisconsin 
Much technical knowledge and experience is represented by this advisory 
committee, the members of which are by the nature of their jobs “on the 
firing line” and able to interpret proposed changes in the light of current 
need and practical considerations. 

The use of an advisory committee with no power other than to recom- 
mend and criticize obviates any danger of sub-delegation of the power 
delegated to the Commission to make administrative orders. While in prac- 
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tice the committee’s recommendations are almost invariably accepted, the 
orders are in fact promulgated by the Commission and not the committee. 
The basic power of the administrative commissions to thus legislate by or- 
der has been upheld by the Wisconsin courts.® 

The advantages of adopting and amending a building code by adminis- 
trative order in the manner outlined are many and obvious. It is relatively 
easy to ward off special privilege groups which want self-serving provisions 
inserted in the code, such as those of a restrictive or feather-bedding na- 
ture. If the code were to be enacted by the legislature, there is greater dan- 
ger that such groups might riddle its effectiveness by lobbying and secur- 
ing special concessions. Further, the relative ease of amendment enables 
the code to be kept up to date much more readily than if it were neces- 
sary to wait for legislative action. Being drafted with the aid of the ad- 
visory committee, it is possible greater technical accuracy is achieved than 
might be the case with legislative enactments. As with a legislative bill, 
the proposed orders of the Commission are accorded a public hearing to all 
interested parties and such orders become effective thirty days after they 
are published a single time in the official state paper.* This eliminates 
the possibility of criticisms of secrecy or lack of opportunity to be heard 
by parties interested in such order or affected thereby. 

Two further devices are employed by the Commission in administering 
the code. Both are designed to meet exceptional or special circumstances 
requiring modification of the applicable order to avoid hardship on the 
applicant who has submitted his plans for approval. 

The first of these is the temporary exception from or the holding in abey- 
ance the particular order which would impose the hardship. This practice 
was necessarily used during the war years when standard code-required 
materials were scarce and often non-existent. To allow the builder to com- 
plete his construction, non-approved materials were allowed to be used 
with the promise that when code-required materials were available they 
would be installed. 

The second type of “safety valve” used to meet extraordinary situations 
not envisaged by the code drafters is the permanent exemption from code 
provisions. This is granted where a builder desires to erect a structure that, 
while not complying with the letter of code provisions, equals or exceeds 
them in inherent safety and structural characteristics. Upon the presentation 
of such a showing to the Commission, evidenced by tests or data or both, a 
permanent exemption from the code provisions is granted by order of the 





*State ex rel. Atty. Gen. v. Wisconsin Constructors, 222 Wis. 279, 268 N.W. 238 
(1936); Toebe Academy of Beauty Culture v. Kelly, 239 Wis. 103, 300 N.W. 476 
(1941). See alse Eagles v. United States, US. , 91 L. Ed. 252 (1946). 

“Wis. Srats. (1945) § 101.14. 








378 WISCONSIN LAW REVIEW [Vol. 1947 
















Commission. Such order is applicable to the particular case only and is not 
' a precedent to determine future cases, each of which must be and is de- 







cided on its own merits.° 

Both the special exception and permanent exemption orders are granted 
only upon formal application to the Commission. 

A criticism directed against building codes in general, heard very fre- 
quently during the past few years, concerns their inflexibility and restrictive 
treatment as to new and substitute types of building materials and proc- 
esses. During periods when substitute materials, even though they may 
be equally capable of satisfying safety requirements, must be used if the 
building is to be erected at all, a code not flexible enough to meet the 
emergency acts as a complete damper on construction. Further, most codes 
do not contain any provision allowing the use of new methods or materials 
short of amendment to the code itself; often a bulky, time-consuming task. 
The Wisconsin State Building Code cannot thus be condemned. The 
Wisconsin Code specifically provides for the introduction of new mate- 
rials and methods as follows: 

Order 5012. Approval of Materials, Methods and Devices. All mate- 

rials, methods of construction and devices designed for use in the con- 

struction, alteration or equipment of buildings or structures under this 
code and not specifically mentioned in this code shall not be so used 
until approved in writing by the Industrial Commission, except sani- 
tary appliances, which shall be approved in accordance with the State 

Plumbing Code issued by the State Board of Health. The data, tests 

and other evidence necessary to prove the merits of such material, 

method of construction or device shall be determined by the Industrial 


Commission. 
Under this order new developments, such as the “Quonset hut,” prefabricat- 


ed structures, or new materials, are subject to speedy approval without 
waiting for an amendment to the code. 

The speed with which new materials and methods of construction can 
be approved for use is well illustrated by a recent case presented to the 
commission. A request was made for approval of a new type of floor slab 
consisting of a tile and concrete combination cast as a unit. It did not 
meet code requirements, but upon submission of satisfactory technical 
structural strength tests prepared by an independent testing laboratory, 
the commission approved the use of the slab. The elapsed time from the 
application to approval for use was approximately four months. 














































Scope oF THE BuiLpinc CopE 


The provisions of the code apply to all new buildings and structures 
erected in Wisconsin, and also to additions to existing buildings, subject to 












5 See Procedure For Administrative Review, infra p. 384. 
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the exceptions listed in the following material. The code likewise applies 
to all major alterations which affect the structural strength, fire hazards, 
exits, lighting or sanitary conditions of any existing building or structure. 
The code does not apply to ordinary nonstructural changes or minor re- 
pairs necessary for maintenance and use.” 

When the use of a building or structure is changed and the code re- 
quirements for the new use are more stringent than those for the previous 
use, then such building or structure must be made to comply with the 
requirements for the new use.* For example, if a frame building previously 
used as a store is sought to be converted into a theater, the conversion 
would be prohibited if the planned capacity was over 300 persons, and un- 
less there was no basement, unless located 20 feet from any other building 
or property line, not built or used in connection with any other occupancy 
in addition to various other general requirements applying to theaters. 

The code does not apply to the following types of buildings:® 

(1) Dwellings, and outbuildings in connection therewith, such as barns 
and private garages. 

(2) Apartment buildings used exclusively as the residence of not more 
than two families. 

(3) Buildings used exclusively for agricultural purposes which are not 
within the limits of a city or incorporated village. 

(4) Temporary buildings or sheds used exclusively for construction pur- 
poses, not exceeding two stories in height, and not used for living quarters. 

Translating these requirements into a simple rule-of-thumb, the code does 
not apply to one-family or two-family residences, or to farm buildings, but 
does apply to all buildings and structures for commercial, industrial or 
public use, and particularly to the class of building contemplated by our 
“safe place” statute. 


RELATION To Loca BurLp1nc CopEs 


The majority of buildings subject to the state building code are erected 
within the corporate limits of cities and villages, many of which have en- 
acted a municipal building code and require a local permit for all build- 
ings. While all of the municipal building codes regulate the erection of 
structures which are not covered by the state code, notably residential con- 
struction, many of them also regulate the construction of buildings which 
are subject to the provisions of the state code. The jurisdiction of local 
units of government is expressly preserved by statute.° Some municipal 





*Order 5000, Wisconsin State Building Code (1942). 
*Order 5001, Wisconsin State Building Code (1942). 
®Order 5002, Wisconsin State Building Code (1942). 
*Order 5003, Wisconsin State Building Code (1942). 
* Wis. Stats. (1945) § 101.16. 
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building codes or regulatory ordinances contain detailed structural require- 
ments similar to those of the state building code. Many other local codes 
do not include any detailed provisions regulating buildings subject to the 
state code, but adopt the applicable provisions of the state code as portions 
of the local ordinance by reference. This practice of the adoption of 
statutes or well defined codes or orders by reference has been upheld by 
the Wisconsin court"! and affords a very practical and simple method of 
insuring uniformity of regulation. In adopting provisions of the state code 
by reference, it is not necessary to reprint the adopted portions in the local 
ordinance, a specific reference clearly indicating what is so adopted being 
sufficient. 

The concurrent jurisdiction of state and local governments over the 
same types of construction has occasioned little, if any, difficulty in enforce- 
ment. By its terms, the state code provides that it shall not limit the pow- 
ers of cities, villages and towns to make, or enforce, additional or more 
stringent regulations, provided that they do not conflict with the state 
code or any other order of the industrial commission.’ As a result, a builder 
of a commercial structure, for example, will frequently have to secure a 
local building permit and conform to a local building ordinance in addition 
to complying to the state building code and securing industrial commission 
approval of his plans and specifications. In practical operation, plans are 
customarily submitted first to the industrial commission, and after secur- 
ing its stamp of approval, are accepted as satisfactory as a matter of course 
by the municipal building inspector. As previously indicated, local regula- 
tions may impose requirements in addition to and more stringent than 
those of the state building code. 

The industrial commission is authorized by the code to waive the sub- 
mission of plans to the commission for approval in those cities where the 
plans are examined and permits are issued by a city building official in a 
manner approved by the commission.’* Such structures must nevertheless 
conform to the state code requirements. To date only one city, Milwaukee, 


has been so approved. 
Provisions oF THE CopE 


The Wisconsin State Building Code does not consist of a single order of 
the industrial commission, but consists of a group or series of 109 orders 
numbered consecutively and arranged into 10 chapters of related subject 
matter.!* Since other than architects and builders seldom have occasion 





1 Milwaukee v. Krupnik, 201 Wis. 1, 229 N.W. 43 (1930). 

2 Order 5004, Wisconsin State Building Code (1942). 

48 Order 5010, Wisconsin State Building Code (1942). 

4 Orders 5000 to 5752, Wisconsin State Building Code (1942). 
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or opportunity to examine the detailed provisions of the code, it is deemed 
worthwhile to set forth in summary its principal requirements in order 
that the extent and detail of its provision may be comprehended: 


cuapTer I, Scope of the Building Code, orders 5000 to 5004, is discussed 
in detail at page 378. 

cuapTer II, Enforcement of Code, orders 5010 to 5012, establishes the ad- 
ministrative procedure for approval of plans and specifica- 
tions, evidencing approval, and approval of new materials and 
methods of construction. 

cHaPTeR III, Definitions and Standards, orders 5100 to 5123, provides the 
definitions and detailed requirements for various types of 
construction, such as fire-resistive and frame construction, and 
general definitions and standard requirements for fire-resistive 
structural parts, doors and exits, building heights, and fire 
prevention equipment. 

cHapTER IV, General Requirements, orders 5200 to 5264, sets forth detailed 
requirements for other than structural parts of buildings 
which are applicable to all types of construction. Included are 
provisions relating to design and supervision, height and class 
of construction, windows, ventilation, chimneys, piping, exits. 
toilets, lighting and sanitation. In general, this chapter relates 
primarily to safety in conditions of use and occupancy, and 
to health, rather than to safety of structural parts of the 
building. 

cHaPTER V, Structural Requirements, orders 5300 to 5328. This section pro- 
vides the key requirements of the code, those relating to the 
basic structural safety of the building. Included are provisions 
governing floor and roof loads, foundations, masonry and 
brick construction, walls, concrete materials, beams, struc- 
tural steel, and wood construction. This chapter applies to all 
types of construction. 

cHaPTER VI, Factories, Office and Mercantile Buildings, orders 5400 to 
5419. This chapter contains special requirements necessary for 
the particular uses, in general being extensions or elaborations 
of other general requirements effecting use and equipment. 

cHapTeR VII, Theaters and Assembly Halls, orders 5500 to 5550, contains 
special provisions to promote safety and sanitation in such 
special occupancies. 

cHaPTER VIII, Schools and Other Places of Instruction, orders 5600 to 5619. 
Contains special safety and sanitation requirements necessi- 
tated by this specialized use. 
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CHAPTER IX, Apartment Buildings, Hotels and Places of Detention, orders 
5700 to 5724. Special provisions required for living quarters, 
emphasizing fire-safety and health. 

CHAPTER X, Hazardous Occupancies, orders 5750 to 5752, contains special 
requirements for garages, filling stations and tire or battery 
shops. 

It is, of course, impracticable to attempt to summarize these many detailed 
provisions herein. Many of them, such as the structural standards for con- 
{ crete or the load bearing requirements of various sizes of beams and joists, 
are technical and detailed and are meaningful only to professional per- 
sons.!° Most other provisions are extremely concise and clear. For an ade- 
quate comprehension of the extent of the code, reference to the code and 
examination of it in detail are essential. 

The Industrial Commission has followed an extremely practical pattern 
in setting up the code in its present form. Since the code is not in its 
entirety one order, the individual provisions or orders can be amended or 
repealed as necessary without affecting the remainder of the orders. Like- 
wise, additional orders can be added to any chapter by merely numbering 
the new orders in sequence within that chapter’s group of order numbers 
without disrupting the arrangement of the balance of the code. If any 
section (or order) is held unconstitutional or invalid upon appeal, the 
remainder of the code is thereby unaffected. 

The orders of the Commission comprising the code are arranged in the 
sequence previously discussed, and published in a convenient 173-page 
book which is issued by the Industrial Commission for sale through the 
Bureau of Purchases at a price sufficient to cover the cost of -printing. The 
present price for a 1947 reprint is thirty-five cents per copy. A free distribu- 
tion-of one copy each is made to all city and village clerks in the state each 
time the code is revised or republished. This procedure makes the entire 
code readily available to the general public in a convenient form. This prac- 
tice is obviously a desirable one in all instances of the promulgation of ad- 
ministrative laws or orders, since a legitimate and frequent complaint 
against many administrative rulings is that they are not as readily avail- 
able or as freely circulated as are general statutes. In practice the state 
building code is widely distributed and referred to constantly by architects, 
builders and public officials. 
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ADMINISTERING THE CopE 





A prospective builder of any structure subject to the building code must 
first take steps to have proper plans and specifications prepared. If the 









% For example, see Orders 5316 and 5323, Wisconsin State Building Code (1942). 
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proposed building contains more than 50,000 net usable cubic feet of 
space, these plans and specifications must be prepared by an architect or 
engineer registered in the State of Wisconsin. This is not an Industrial 
Commission requirement, but is provided by Section 101.31 of the Wiscon- 
sin Statutes and cannot be waived by the Commission. Following the 
preparation of the plans and specifications, they are required to be sub- 
mitted to the Industrial Commission in triplicate for examination and ap- 
proval.1® Thus must be done and the approval obtained before any work 
is started, except perhaps preliminary grading and excavation of the lot. 


The enforcement of the code requires an office personnel of four men, 
and three field inspectors, including the building engineer who is in direct 
supervision. The office staff examines and approves, or disapproves, all 
plans, and conducts all correspondence and interviews, as well as investi- 
gating and approving new methods, devices and materials, and makes 
special investigations where deemed necessary. For the field men, the state 
is, at present, divided into three districts with headquarters at Madison, 
Eau Claire and Appleton. These men make as many periodic inspections 
of new construction of buildings subject to the code as possible, as well as 
inspections to check existing buildings for compliance with the code.1" 
Where violations of the code are found, certificates of inspection are issued, 
pointing out each violation and designating a date when compliance will 
be expected. These original inspections are all followed up both by per- 
sonal re-inspections and by correspondence from the commission office. Some 
aid in this work is obtained from local building inspectors, who are re- 
quired by Section 101.28 of the statutes to enforce all orders of the Indus- 
trial Commission germane to their respective duties. In addition, local fire 
chiefs, both paid and volunteer, are by virtue of Section 101.29 of the 
statutes deputies of the industrial commission, and render assistance by 
pointing out to the commission violations of the code affecting fire safety. 

The Commission reports that while by and large, it has splendid co- 
operation from architects, engineers, builders and owners, there are, of 
course, some who would like to “get by” with lesser construction if this 
could be done. Such persons are, happily, in the great minority and do 
not impose any particular difficulty in the administration of the code ex- 
cept possibly to act as an occasional minor irritant. 

This does not mean that thorough plan examination and field inspec- 
tion are not necessary, for whether intentionally or otherwise, mistakes 
are made and non-compliance is found which needs correction. Inspection 





( * Order 5010, Wisconsin State Building Code (1942); Wis. Stats. (1945) § 101.10 
13). 
Wis. Stats. (1945) § 101.10(5b). 
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of both new and existing projects is continually necessary, and the physical 
accomplishment of such inspections is a perpetual problem to the Commis- 
sion because of the large area of the state and the limited field force avail- 
able. The amount of work handled by the Commission both as to exami- 
nation of plans for new construction and alteration of existing structures 
and field inspections varies from year to year depending upon economic 
conditions and other uncontrollable factors. During the year of 1946, the 
office staff of the Industrial Commission examined 6783 plans and had 
3757 office interviews or conferences. During this period 3950 field inspec- 
tions were made. It was found necessary to withdraw one of the field men 
for varying periods of time to assist in the examination of submitted plans, 


ProcEDuRE For ADMINISTRATIVE REVIEW 


Any person or persons considering themselves aggrieved by an order or 
tule of the Building Code or of the Industrial Commission in its adminis- 
tration of the Code may appeal to the Commission for a hearing thereon. 
Section 101.15 provides that: 

Any employer or other person interested either because of owner- 


ship in or occupation of any property affected by such order or other- 
wise, may petition for a hearing upon the reasonableness of any order 


of the Commission in the manner provided in Sections 101.01 to 101.29 

inclusive. 

Such an appeal is directed to the Commission formally on a special peti- 
tion form provided for this purpose. These forms require that a full state- 
ment be provided indicating in what particulars the order is unreasonable. 
It is also necessary that this statement be verified by the individual em- 
ployer, a member of the partnership, or officer of the corporation affected 
and properly certified before a notary public. No petition is considered un- 
less acknowledged before a notary. 

Upon receipt of the petition the Commission may, if the issues have 
previously been raised and considered, determine this case by conforming 
to the previous decision. If the issues raised have not previously been con- 
sidered, the Commission orders a hearing, notifying the petitioner and 
other interested parties of the time and place of the hearing.!® The trial, 
quasi-judicial in nature, is then held. Procedure for such trial including the 
formal petition and its requirements above referred to is promulgated by 
the Commission itself under its rule making authority.1® Each of the Com- 
missioners by Statute has the power to take testimony.?° 





Wis. Stats. (1945) § 101.15(3). 
Wis. Stats. (1945) § 227.08. 
” Wis. Stats. (1945) § 101.19. 
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After hearing the testimony the Commission, operating by majority 
rule, adopts one of two courses: (1) If satisfied that the order complained 
of is “. . . unjust or unreasonable the Commission shall substitute therefor 
such other order as shall be just and reasonable,” *1 or, (2) it may sustain 
its order. Favorable action is granted only when it can be shown that equiva- , 
lent safety can be obtained by other methods or devices than those speci- 
fically called for by the particular order complained of. 

It should be noted that when such a modification of any order is granted 
that this modification applies only to the particular building or project in 
question and does not constitute a blanket modification of the order, nor 
does it set any precedent for other cases. In other words, each determina- 
tion is based solely on the merits of the particular problems at hand and 
cannot be considered as changing any order as it may apply to other proj- 
ects. Where overall change is deemed necessary, the code itself is modified 
in the manner earlier discussed. 

There is no informal method of order modification, nor can any em- 
ployee of the Commission take it upon himself to promiscuously waive the 
requirement of any order. The order must be modified in the manner set 
out by a majority of the Commission.?” 

This summary appeal indicates the flexibility of the administrative proc- 
ess. It can hardly be doubted that such process is desirable in so complex 
a field as the regulation of new industrial and public building as to type 
of structure and materials used therein. Even the construction experts com- 
prising the advisory committee are unable to discuss the needs of and 
changing conditions within the building industry far into the future. Nor 
are they able to visualize, when the code is being prepared, all the peculiar 
situations and circumstances that will demand exceptions from the regula- 
tions and standards they have drafted. Such exceptions as are necessary 
do not demand the revision of the code so as to be applicabie to all future 
construction or alterations. The code order or rule may be perfectly sound 
when applied to the usual set of circumstances, yet in another instance may 
impose great hardship upon the individual builder, be undesirable and un- 
sound as applied to his case, or may even prevent completion of his struc- 
ture for lack of the required standard materials. 

One example may be cited to illustrate. During the recent war years 
certain emergency structures were required both by private owners and 
governmental units. Control of building material and allowable unit stresses 
as well as priority regulations resulted in a dearth of the standard build- 
ing materials required by the code. The Commission, realizing the neces- 





™ Wis. Stats. (1945) § 101.15(4). 
* See Wis. Srats. (1945) § 101.03. 
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sity of the structures yet unwilling to sacrifice the safety requirements met 
only by compliance with the code, allowed the needed buildings to be 
constructed with the inferior and overstressed materials for the period 
of the war emergency only, requiring that such buildings be vacated and 
demolished at the expiration of their use, but no building requiring greater 
permanence than five years was allowed to be constructed of the inferior 
materials. The code remained intact by the Commission’s action. Safety 
standards were not lowered. But the peculiar circumstances fostered by 
the war emergency and its attendant evils were met and solved. 

The next step of the petitioner, should he desire further interpretation 
or hearing upon the issue of reasonableness, is an appeal from the Com- 
mission’s order and determination thereof to the courts. 


ProcepurE For Jupicia, Review 


Before judicial review is granted, the petitioner must have exhausted his 
administrative remedies. Thus the Commission hearing previously discuss- 
ed is a condition precedent to the institution of an action in the courts for 
a review of the Commission’s order, whether such order is a portion of the 
code or an interpretation thereof.*4 

Section 101.26 provides that orders of the Commission shall be subject 
to judicial review in the manner set forth in Chapter 227.75. It should be 
noted that Chapter 227 does not apply to review of Industrial Commission 
orders only. By Section 227.01(1) it is made applicable to: 

. . . the public service commission, the industrial commission (except 

in matters arising out of the workmen’s compensation act or the unem- 

ployment compensation act), the insurance commissioner, the depart- 
ment of securities, the board of tax appeals (except in assessments made 
under chapter 76), the state board of health, the motor vehicle depart- 
ment, the banking commission, the banking review board, the person- 
nel board, and all other boards, commissions, departments and officers 
having statewide jurisdiction and authorized by statute to exercise rule- 

making powers or to adjudicate contested cases .. . 

Action for such review when desired is brought in the Circuit Court of 
Dane County by serving a petition upon the Commission and filing a copy 
thereof with the clerk of the Circuit Court.?® By statute any person af- 
fected affirmatively or negatively as to his legal rights, duties or privileges 
by administrative decision may request judicial review.?" 





Wis. Stats. (1945) § 101.26. 
* Wis. Stats. (1945) § 101.17. 
* For an exhaustive study of Chapter 227 of the Wisconsin Statutes see Hoyt, The 


Wisconsin Administrative Procedure Act, [1944] Wis. L. Rev. 214. 
*° Wis. Stats. (1945) § 227.16(1). 
7 Wis. Stats. (1945) § 227.15. 
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Scope of the review is very broad. Section 227.20 provides: 
(1) The review shall be conducted by the court without a jury and 
shall be confined to the record, except that in cases of alleged irregulari- 
ties in procedure before the agency, testimony thereon may be taken 
in the court. The court may affirm the decision of the agency, or may 
reverse or modify it if the substantial rights of the appellant have been 
prejudiced as a result of the administrative findings, inferences, con- 
clusions or decisions being: 
(a) Contrary to constitutional rights or privileges; or 
(b) In excess of the statutory authority or jurisdiction of the agency, 
or affected by other error of law; or 
(c) Made or promulgated upon unlawful procedure; or 
(d) Unsupported by substantial evidence in view of the entire rec- 
ord as submitted; or 
(e) Arbitrary or capricious. 
(2) Upon such review due weight shall be accorded the experience, 
technical competence, and specialized knowledge of the agency involv- 
ed, as well as discretionary authority conferred upon it. The right of 
the appellant to challenge the constitutionality of any act or of its ap- 
plication to him shall not be foreclosed or impaired by the fact that he 
has applied for or holds a license, permit or privilege under such act. 
The Supreme Court in construing this section has stated: 
The grounds of review provided by sec. 227.20, Stats., are extensive 
and are provided for the obvious purpose of protecting the rights of 
parties who are required to apply to administrative agencies for li- 
censes, permits, or other privileges under the statutes. Few if any 
statutes have come under any observation which prescribe broader or 
even as broad a scope of review as that prescribed by Chapter 227, 
Stats.?8 
That the bases for overturning a Commission decision have been con- 
siderably enlarged will readily be seen from a comparison of Section 227.20 
with the section it replaced in 1943°® which allowed the court to over- 
rule the Commission only on the grounds that the Commission’s order 
was unlawful or unreasonable.*° 
Institution of an action for review does not suspend the enforcement 
of the Commission order appealed from but a stay of enforcement may be 
granted by the court in its discretion and upon such terms as it may deem 
proper.*4 
The record of the Commission’s proceedings is transferred to the court 
within 30 days after the commencement of the action. Additional evidence 
may not be introduced in the reviewing court. The action is tried upon the 





* Clintonville Transfer Line v. The Public Service Commission, 248 Wis. 59, 21 N.W. 
(2d) 5(1946). 
*” Wis. Laws 1943, c. 375. 
*” Wis. Stats. (1941) § 101.26. 
* Wis. Stats. (1945) § 227.17. 
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record by the court sitting without a jury. However, upon a showing by 
the petitioner that additional evidence is material to the issues raised and 
that good reasons existed why such evidence was not presented at the ad- 
ministrative hearing the court may order such evidence be given before 
the agency which may then modify its decision by reason of the additional 
evidence.” 

Upon judgment by the Circuit Court, any party including the adminis. 
trative body may appeal to the Supreme Court.** The sole question before 
the Supreme Court upon appeal is whether the Circuit Court was in error. 
The court has held: 

When the matter is brought before this court on appeal from an order 
(the proceeding to review is a special proceeding) of the circuit court, 
the question presented is whether the circuit court erred in its deter- 
mination, this court in the exercise of its appellate jurisdiction does 
not reverse or modify the order of the commission. It deals with the 
order of the circuit court. In this case the circuit court found that in 
matters of fact the commission’s findings were not supported by sub- 
stantial evidence and that its determination was arbitrary and caprici- 
ous. It was clearly within the jurisdiction of the circuit court to con- 
sider and determine these matters. The question presented, then, is 
whether the circuit court was in error.54 

Orders of the Industrial Commission comprising the Building Code have 
been before the courts collaterally in connection with personal injury litiga- 
tion arising out of the “safe place” statute.*° The courts have on several 
occasions heard expert testimony as to whether code provisions were com- 
plied with and as to the meaning and interpretation thereof. While pro- 
visions of the Building Code are undoubtedly subject to collateral attack 
no case has been discovered in which the court has thus invalidated a 
Commission order. 

A final but seldom used method for securing judicial review of a rule 
is available. This is the declaratory judgment procedure outlined by stat- 
ute.°® By its nature such review is of limited value to persons affected by 
the Wisconsin State Building Code since it is limited to situations where 
the rule or its threatened applications threaten to limit or impair the legal 
rights and privileges of the person petitioning for such declaratory judg- 


ment. 





"Wis. Strats. (1945) § 227.19(1). 

Wis. Stats. (1945) § 227.21. 

* Clintonville Transfer Line v. The Public Service Commission, 248 Wis. 59, 21 
N.W. (2d) 5 (1946). 

* Waterman v. Heineman Bros. Co., 229 Wis. 209, 289 N.W. 29 (1938); Bent v. 
Jonet, 213 Wis. 635, 252 N.W. 290 (1934); Allison v. Wm. Doerflinger Co., 208 Wis. 
206, 242 N.W. 558 (1932). 

% Wis. Stats. (1945) §§ 227.05; 227.06. 
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_ That judicial review is provided for is of course important as it acts as a 
check upon the agency administering the code. But it is worthy of note 
that no order of the building code itself has been judicially challenged. 
Many problems have arisen which might have gone to the courts for solu- 
tion had they not been solved in administrative review. It is in the latter 
process that the petitioner has been granted an exception or exemption or 
the order complained of held in abeyance, or convinced that it is reason- 


able in its application. 


Co-Existinc Copes AND ORDERS 


The state building code regulates primarily structural detail and safety 


requirements, including fire prevention, and lays down general require- 


ments for lighting, heating and sanitation. The construction must never- 
theless conform to the detailed standards of other orders and codes promul- 
gated by the Industrial Commission and State Board of Health. For ex- 
ample, the Electrical Code issued by the Industrial Commission and the 
Plumbing Code issued by the State Board of Health likewise apply to all 
structures covered by the building code. These codes provide detailed re- 
quirements governing installation of all plumbing and electrical wiring 
and equipment. In checking building plans submitted for approval, the 
industrial commission engineers do not check in detail the plumbing and 
electrical details, although obvious inadequacies or omissions are pointed 
out. The burden of complying with the plumbing and electrical codes 
is squarely placed upon the builder and his architect, and neither the in- 
dustrial commission nor the state board of health require the submission 
of plans for plumbing or electrical installations. The control of such work 
is accomplished by inspections of the completed installations, and in many 
municipalities, by systems of electrical and plumbing permits with local 
inspection of the work as it progresses. In all cases, where completed instal- 
lations are found by local or state inspectors not to be in compliance with 
electrical or plumbing code requirements, the deficiency must be corrected 
at the owner’s expense. However, by the enactment in 1943 of Section 
101.185 the owner of a building who has employed a contractor to alter 
a present structure or construct a new one may set up as a defense to an 
action by such contractor on his contract proof that the contractor has fail- 
ed to comply with any applicable order or regulation prescribed by the 
Industrial Commission. The same section provides that advancements paid 
for work not complying with a Commission order or regulation may be 
recovered by way of counterclaim or in a separate action. 
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In addition to the structural requirements of the state building code and 
the detailed provisions of the electrical and plumbing codes, builders erect- 
ing structures designed for special occupancies must comply with various 
other special orders and codes governing buildings and building work. In 
force and effect, as well as mode of adoption, these codes and orders closely 
resemble the state building code. In operation, they supplement or comple- 
ment its provisions. In some instances the checking of building plans by 
the industrial commission includes an examination for compliance with 
the provisions of these additional regulations, while in other instances the 
burden of compliance is upon the builder, at his own risk. These codes 
and orders, which constitute a considerable body of administrative law, 


are as follows: 


Issued by the Industrial Commission: 
Boiler Code 
Construction, General Orders on Safety in 
Dusts, Fumes, Vapors and Gases, General Orders on 
Elevator Code 
Existing Buildings, General Orders on 
Fire Prevention, General Orders on 
Flammable Liquids Code 
Heating, Ventilating and Air Conditioning Code 
Industrial Lighting Code 
Refrigerating Plant Code 
Safety, General Orders on 
School Lighting Code 
Spray Coating, General Orders on 
Tunnels, Caisson and Trench Construction, General Orders on 


Issued by the State Board of Health: 
Cross-connections in Plumbing and Water Supply Systems 
Construction and Operation of Slaughterhouses 
Plotting and Sanitation Code 
Septic Toilet Code 
Swimming Pool and Recreational Bathing Code 
Well Drilling Sanitary Code 
Public Comfort Station Code 
Waterworks, Sewage and Refuse Disposal Code 


FEASIBILITY OF EXTENDING THE CoDE 


As previously indicated, the state building code regulates primarily com- 
mercial, industrial and public buildings, and not residential construction, 
which is regulated only by local ordinances, if at all. At the present time 
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less than 100 cities, villages and towns have in force ordinances governing 
building construction. This number is far too few, and it is highly desirable 
that additional local units provide some type of building regulation to con- 
trol structural standards of residences and other buildings not subject to 
state code regulation. 

Since the state building code has functioned so successfully within its 
scope, and since there is an admitted need and desirability of regulating 
all other types of construction not subject to the code, particularly residen- 
tial building, the question of why the state building code should not be 
expanded and extended to regulate all construction is frequently asked. 
The generally agreed upon answer is that however desirable such exten- 
sion may be, it is not feasible. This is because of purely practical reasons of 
administrative, financial and political expediency. 

The expansion of the code to include structural standards governing 
strength, safety, fire protection and health would be relatively simple from 
the technical standpoint, as the additional provisions would be few and 
much of the present code could also be made applicable to residential con- 
struction. The chief difficulty lies in the administrative problem which 
would result from the necessity of checking and approving plans and in- 
specting the thousands of construction jobs in all parts of the state. Perhaps 
in terms of value of construction, the type of structure now covered by the 
code bulks largest, but in terms of relative numbers the exempt structures 
would require a greatly increased staff, both in the office and in the field, 
at a considerable added financial burden. It is highly improbable that a 
' system of fees sufficient to cover costs could be imposed. Practically, it 
would no doubt be necessary to establish field offices throughout the state 
in order to expedite speedy approval of plans and inspection of projects. 

Likewise, it would be impractical to require local units of government 
to enforce such provisions of the code if it were so expanded, since in the 
majority of small communities there is no individual available with the 
technical competency to check plans for compliance with the code. A mere 
requirement that all builders secure a permit, and that the burden of com- 
pliance be on them, would not be effective unless coupled with an inspec- 
tion of completed structures, and efficiency requires inspections during the 
course of construction. Politically speaking, any attempt to extend building 
regulation to farm buildings, and perhaps even rural residences, would be 
very apt to meet vigorous opposition from farm organizations and indi- 
viduals objecting to such extended control. 

To a certain extent, building regulations are imposed upon some struc- 
tures not covered by the state code through the insistence of those aiding 
in financing such construction, particularly banks, building and loan or- 
ganizations, and the FHA. For example, FHA has promulgated its own 
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residential building code, consisting of an excellent set of minimum stand- 
ards, with which any building it accepts for loan guarantee purposes must 
comply. Thus builders of sub-standard structures find it difficult to finance 


such construction. 
CoNCLUSION 


This, then, is the picture of the Wisconsin Building Code. It is a set of 
administrative orders relating to the construction and alteration of build- 
ings, industrial or public in nature, having the force and effect of statutes, 
Such orders were adopted by the Industrial Commission in accordance with 
a legislative grant of authority. Aid in the drafting of the orders is had in 
the use of an advisory committee comprised of leading men in the building 
industry, construction experts, architects and materialmen. 

The administration of the Building Code is also vested in the Industrial 
Commission, thus resulting in self-enforcement of the technical require- 
ments of the code by the same group prescribing the standards. In the 
grant of administrative authority the legislature has preserved to local po- 
litical units the power to regulate construction of public and industrial 
building within their jurisdiction providing the local regulations do not 
conflict with the code. Local authorities are required by law to enforce 
the code provisions. The Commission is hampered in its administrative 
duties by the limited personnel which it can employ. At present only three 
inspectors are employed to cover the entire state. With additional field men 
more frequent inspections of existing buildings and those under construc- 
tion could be achieved. Further aid could be granted to local authorities 
many of whom are limited in construction technology. 

Flexibility is achieved by the administrative code. The technical problems 
of the building industry could hardly be foreseen by the legislature. Fur- 
ther, pressure groups desiring to advance their own interests would be 
more likely to gain their ends through the legislature. Also, revisions when 
necessary would require the relatively long legislative procedure and would 
have to await each legislative session before considered. Under the Indus- 
trial Commission the technical problems are handled by the experts in that 
field. Political interference is non-existent, both as to the drafting and en- 
forcement of the code. Revision of the code is accomplished with speed 
and facility. Peculiar and individual problems are met and solved by modi- 
fication or the granting of exceptions by Commission action as the indi- 
vidual case requires, a result which would be difficult if not impossible un- 
der a legislative code. The success of the Wisconsin Building Code over its 
span of existence is due in no small measure to the competence and con- 


tinuity of the administrative personnel. 
Due primarily to this flexibility in the administration of the code no 
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appeals to the courts have been made concerning an order or rule of the 
Building Code. Judicial review may be had after a hearing before the Com- 
mission by any person affected by the code or its enforcement. It is usually 
during the Commission hearing that the individual’s problem is solved. 
Evidence of peculiar circumstances, tests and data may be presented at such 
hearing. If the code requirements can be adequately met in some other 
than the prescribed manner, modification or exception is granted. Failing to 
secure Commission approval of his proposal the petitioner may request 
judicial review. However, the petitioner has the burden of overcoming the 
experience and technical knowledge of the Commission and its advisory 
committee of construction experts. 

The Wisconsin Building Code and its successful administration have re- 
ceived wide recognition. George N. Thompson, Chief of the Division of 
Codes and Specifications, National Bureau of Standards of the U. S. De- 
partment of Commerce has recently written: 

That (the code) in Wisconsin has a long record of successful adminis- 

tration, its terms like those of most state codes do not apply to one and 

two family houses. It presents, however, an interesting application of 
the principle of entrusting the preparation of detailed requirements to 

a state commission which may modify them as time goes on without 

recourse to the legislature. This delegation of authority has apparently 

worked well and has provided an effective means of making necessary 
technical adjustments with the passage of time.57 

The extension of the Building Code, successful in the field of industrial 
and public buildings, to purely residential construction is a subject for the 
legislature, housing authorities, and the building industry to consider. It 
poses no great problem other than that of administration. The drafting of 
suitable regulations could be easily accomplished. Much information is 
available to any group charged with the responsibility of drafting such a 
code. But extensive expansion of the Commission staff to check the many 
added plans, to make field inspections and to enforce its orders would be 
necessary. Further, the problem of state versus local authority would have 


to be solved. 





“Thompson, The Problem Of Building Code Improvement, XIIl Law & CONTEMP. 
Pros. 104 (1947). 
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NOTES AND COMMENTS 


AGENCY — RATIFICATION AND NEW CONSENT — SHOULD 
WISCONSIN FOLLOW THE RESTATEMENT? — Many years ago 
the Wisconsin Supreme Court held that when a principal ratifies an un- 
authorized contract of his agent, he is at once bound, while the other party 
to the contract is not bound until he again affirms the transaction.’ This 
unique view has not been repudiated by any later Wisconsin decision. But 
neither has it been reiterated in recent years. 

At the opposite extreme, on this problem, is the English view that when 
the principal ratifies the agent’s unauthorized contract he binds both himself 
and the other party, even though prior to such ratification the other party 
has attempted to withdraw from the contract.” 

Substantially all American writers either on agency or contracts have 
criticized both the Wisconsin and the English views.® 

The chief criticism of the Wisconsin position is that the mutuality theory 
on which it is based is incorrectly applied. Under this view, the principal 
is bound from the date of ratification while the other party is not bound 
until his own subsequent affrmance. During the time which elapses be- 
tween the two ratifications, the principal alone is bound. If the principal 
cannot bind the other party, as the Wisconsin court maintains, how then 
can the other party bind the principal? If he can so bind the principal what 
has happened to the doctrine of mutuality? 

Another valid criticism of the Wisconsin position is that it seems to nul- 
lify the whole doctrine of ratification.5 Contrasted to this nullification is 
the English view which applies the doctrine of relation back so strictly that 
injustice is occasioned. Because of this injustice, created by the fiction, the 





* Dodge v. Hopkins, 14 Wis. 686 (1861); Atlee v. Bartholomew, 69 Wis. 43 (1887). 
In the Dodge case the court said, “He (pl) was at liberty to reject the money, and his 
acceptance of it was an act of ratification with which the defendant was in no way con- 
nected, and which although it might bind him, imposed no obligation upon the defend- 
ant until he actually assented to it.” (Italics mine) In Weiseger v. Wheeler, 14 Wis. 
109 (1861) the third person was held bound by the principal, but the decision was 
based on the ground that the defendant was in no position to take advantage of the 
original want of authority in the agent, since he had received a personal guaranty from 
the agent. 

* Bolton Partners v. Lambert, 41 Ch. D. 295; Re Tiedemann 2 Q.B.D. 66 (1899). 

*Tirrany on AcENcy (Second Edition) 165; Story on AcENcy s. 244.248; Wuar- 
TON ON PRINCIPAL AND AGENTS, 76; Pace on Contracts s. 1769. Only one authority, 
MEcHEM on AceENcy s. 179 and in an article in 24 A.L.R. 580 seems to think there 
is any valid basis for the Wisconsin view. 

“Tirrany on AcEeNncy (Second Edition) 165. 

*25 A.L.R. 77; 35 A.L.R. 864; 9 Harv. L. Rev. 60, 64. 























NOTES AND COMMENTS 





May] 


English theory has gained no popularity in the United States. 


The authors of the Restatement of Agency have considered and have 
repudiated both views. 


Section 92 (a) of the Restatement shows the author’s attitude towards 
the Wisconsin position. It reads: 


The affirmance by the principal of a transaction with a third person 
is not prevented from resulting in ratification by the fact: 
(a) that the third person does not give fresh consent to the transac- 
tion at or after the affirmance, or does not change his position be- 
cause of it. 
In answer to the English view is Section 88, which states: 
To constitute ratification, the affrmance must be before the third 
person has manifested his withdrawal from it either to the purported 
principal or to the agent, and before the offer or agreement has other- 
wise terminated or been discharged. 
The Restatement, therefore, turns thumbs down on both views and pre- 
sents its own, as stated in Section 319, that: 


Where a purported servant or other agent has entered into a transaction 
with a third person, its ratification by the purported master or other 
principal has the same effect upon the liabilities of the third person 
to the principal as an original authorization . . . 

This means that the original transaction between the purported agent 
and the third party does not finally bind the parties; that the assent ex- 
pressed by the third person at the time of the original transaction must be 
considered as continuing until withdrawn; that before ratification the third 
party may withdraw; that such withdrawal must be communicated either 
to the unauthorized agent or to the assumed principal; that the ratification 
cannot be effective unless it precedes such withdrawal. Subject to these con- 
ditions the ratification relates back and causes the original transaction to be 
effective as of the original date. 


The Restatement view, situated as it is between the Wisconsin and the 
English views, seems to be by far the most satisfactory. It takes cognizance 
of the actual facts under which the transaction arose; it does not destroy 
the doctrine of ratification; it does not rely on the two-sided argument of 
mutuality, and it does not occasion injustice. 


It is therefore suggested that, when the courts of Wisconsin are again 
faced with the problem of the effect of ratification on the rights and ‘iabili- 
ties of third parties, they adopt the view announced in the Restatement of 
Agency. 


Betty R. Brown 
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POWER OF A BOARD OF DIRECTORS OF A REAL ESTATE COR- 
PORATION TO DISPOSE OF THE ASSETS OF THE CORPORA- 
TION UNDER SECTION 180.11(3) WISCONSIN STATUTES. In 
Gottschalk y. Avalon Realty Co.' and its companion case, Ruppa v. Avalon 
Realty Co.,? the Wisconsin Supreme Court for the first time® invoked the 
provisions of 180.11(3)* saying, 

Section 180.11(3) constitutes an exception to the provisions of subsec- 

tion (2)° and is limited to Corporations organized to deal in real prop- 

erty. The Avalon Realty Co. is such a corporation. Subsection (2) pro- 
vides for the sale of the entire corporate property, and there is no valid 
reason why subsection (3) should be limited to anything else. We are 
therefore of the opinion that the directors and officers of a real estate 
corporation are entitled to dispose of all its property in the absence of 

a restriction on their authority in the Corporate articles. There is no 

such restriction in this case. 

The substance of the statute in question was first placed in the Wisconsin 
Statutes in 1911° and was revised in 19277 and again in 19298 to read as it 
does today. The statute is unique in that it does not appear to be included 
in the statutes of any other United States jurisdiction. The Gottschalk- 
Ruppa cases are, therefore, the first authoritative statement on the Statute’s 


effect upon corporate actions. 


As a general rule, officers or directors of a going corporation cannot 
dispose of its entire business or property unless authorized by statute, or 
charter, or consent of stockholders.® At common law, in the absence of a 
statute, a corporation could not dispose of all its property without unani- 
mous consent of its stockholders entitled to vote.!° The common law has 
been changed in Wisconsin by statutes which require that only a majority of 





1249 Wis. 78; 23 NW 2d 606 (1946). 

*249 Wis. 86; 23 NW 2d 609 (1946). 

® Mason’s Wisconsin ANNortaTions 180.11(3) Vol. 16. No. 4. 

“Wis. Strat. (1945) § 180.11 “CORPORATE POWERS. (3) Same; Exceptions. But 
any corporation organized to deal in real property or in fixtures, improvements or chat- 
tels real, or to mortgage, pledge, or dispose of the same in any manner whatsoever, 
may sell, mortgage, pledge, or otherwise dispose of the same by instruments executed 
in the manner provided by Section 235.19 or in such manner as shall be provided in 
the articles of incorporation, without further authorization by the members of any such 
corporation.” 

5 Wis. Star. (1945) § 180.11 “CORPORATE POWERS. (2) Transfers of Property. 
Every corporation may, by vote of a majority of the stock entitled to vote, sell and con- 
vey or-authorize to be conveyed, all or any portion of the property owned by it, or 
mortgage or lease any such property whenever it shall be necessary for its business or 
the protection or benefit of its property.” 

* Wis. Star. (1911) § 1775. 

™ Wis. Strat. (1927) § 180.11(3). 

* Wis. Stat. (1929) § 180.11(3). 

*19 CJS. § 1040. 

245 F. 225. 
1013 FretcHer Cyc Corp. § 5797, 5798, 546. 
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stock entitled to vote is necessary to sell, convey, or authorize to be con- 
veyed, all or any of the property owned by it.1* The reason for this limita- 
tion is that the corporation is organized to do business of some nature, and, 
if so, its stockholders have the right to insist that the corporation continue 
for the purpose for which it was organized.’* There are two exceptions to 
the general rule requiring a majority vote of stockholders.1* They are: 
(a) where the transfer of real estate is made in the settlement of corporate 
debts and, (b) where the transfer is imperative because of financial diffi- 
culties.14 Wisconsin recognizes the exceptions.1> On the other hand, in 
the absence of statute or provision in the articles of incorporation, the Wis- 
consin Court has held that the president and secretary of a going corpora- 
tion have no power to agree to a transfer of the entire property, except bills 
and accounts, without vote of the stockholders.’® The Attorney General of 
Wisconsin, speaking of the provision of Section 180.11(2), has said that a 
provision in the by-laws, giving authority to a board of directors to “sell 
both real and personal property, in its discretion” to the extent it authorized 
a sale of the entire corporate property is contrary to the section, interpreted 
as at least requiring a prior majority vote of stockholders for such a sale.17 
The holding in the Gottschalk case, therefore, clearly indicates that Section 
180.11(3) is an exception to the general rule which the courts will invoke 
where a corporation is organized to deal in real estate. 

The Wisconsin Court relied solely upon the strength of the statute. An 
Arizona case!* under a similar fact situation!® held (without benefit of 
a statute) that, where the main purpose of a corporation was to buy and 
sell real estate, the directors could sell all the realty owned. The case has 
never been followed, however,”° and may be discounted since the sale 
there was made to the owner of a substantial majority of the voting stock. 
All other cases rely upon a vote or ratification by a majority of stock- 





™ Wis. Stat. (1945) § 180.11(2). 
McDermott v. O’Neil Oil Co. 200 Wis. 423; 228 NW 481 (1930). 
Consolidated Water Power Co. v. Nash 109 Wis. 490; 85 NW 485 (1901). 
47 RCL. 574. 
™19 CJS. § 1038 @ 532. 
19 CJ.S. § 1040 @ 546. 
19 CJ.S. § 1400. 
“13 FrercuHer Cyc Corp. § 546. 
% Consolidated Water Power Co. v. Nash 109 Wis. 490; 85 NW 485(1901). 
Ajax Rubber Co. v. Western Petroleum Co. 185 Wis. 74; 200 NW 668(1924). 
%* Consolidated Water Power Co. v. Nash 109 Wis. 490; 85 NW 485(1901). See also 
Marvin v. Anderson 111 Wis. 387; 87 NW 226(1901). 
* 34 O.A.G. 387 Wisconsin. 
“Thayer v. Valley Bank 35 Ariz. 238; 276 P. 526(1929). 
™” Defendant owning 92,852% shares of 152,070 shares outstanding of a corporation 
organized to deal in real estate purchased all the property of the corporation from the 
corporation on the basis of a vote by the board of directors. 
® Shepard’s Pacific Reporter Citations 1946 Supplement. 
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holders.?4 
It is worthy of note that Mr. Justice Rector’s opinion is based squarely 


upon the effect of the statute even though an alternative ground for sustain. 
ing the transfer was present, inasmuch as, in this particular case, the trans- 
fer was approved by a majority vote of a voting trust holding all of the 
corporation’s voting stock. In view of the holding in the Gottschalk case, 
stockholders in a real estate corporation who wish to exercise direct con- 
trol over the sale of all the corporation’s assets, should consider the advisa- 
bility of providing for a specified type of vote in the articles of incor- 


poration. 
Puitie G. ARNESON 





BANKRUPTCY—VESTING OF TITLE IN TRUSTEE OF PROPER- 
TY ACQUIRED BY INHERITANCE WITHIN SIX MONTHS OF 
BANKRUPTCY — SECTION 70a(8) OF THE NATIONAL BANK- 
RUPTCY ACT —Section 70a(8) of the National Bankruptcy Act pro- 
vides that property vesting in the bankrupt within six months after bank- 
ruptcy by bequest, devise, or inheritance vests in the trustee in bankruptcy 
as of the date when it vested in the bankrupt.’ This provision was enacted 
in 1938 as part of the Chandler Act, and its purpose, as stated by the House 
of Representatives Committee on the Judiciary, is as follows: 
The provisions in clauses 7 and following extending the title of the 
trustee to cover certain interests, such as contingent remainders, inheri- 
tances, and estates by the entirety, vesting within six months after 
bankruptcy, are intended to correct abuses which are quite prevalent. 
Liberal credits are frequently extended by tradesmen in reliance upon 
such interests and quite often such debtors invoke the act in time to 
escape payment. This is virtually a fraud upon the act and should be 


discouraged.” 
Before the passage of this section, the general rule was that only such 


property as the bankrupt had title to at the inception of proceedings was 
subject to obligations filed against his estate. Any property acquired after 
proceedings had begun was free from attacks of antecedent creditors.’ 
A striking illustration of the injustices possible under such a rule was the 
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* Cases collected 19 C.J.S. § 1102 (b), 14a C.J. § 2461 @ page 541 n. 89. 


141 U.S.C. § 110a(8) (1940). “. . . All property which vests in the bankrupt within 
six months after bankruptcy by bequest, devise, or inheritance shall vest in the trustee 
and his successor and successors, if any, upon his or their appointment and qualification, 
as of the date when it vested in the bankrupt, and shall be free and discharged from 
any transfer made or suffered by the bankrupt after bankruptcy .. .” 

*HLR. Rep. No. 1409, 75th Cong., Ist Sess. 34(1937). 

® Wheeling Structural Steel Co. v. Moss, 62 F.(2d) 37(1932). 
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case of In re Hail A voluntary petition in bankruptcy was filed at 9:00 
A.M. and the bankrupt’s father died at 10:45 A.M. of the same day. It 
was evident on the facts that the bankrupt had knowledge that his father 
was dying and that he would inherit property under his father’s will which 
would otherwise be subject to payment of his debts. The court recognized 
that this was an obvious attempt to use the bankruptcy act as a means of 
evading payment of debts and that the bankrupt was acting in bad faith 
to defeat his creditors and to keep his inheritance from passing to them. 
Nevertheless, it was held that since the estate was inherited after the filing 
of the petition, the trustee in bankruptcy had no claim to it. A contrary 
result would undoubtedly be reached in any case arising after Section 70a(8) 
became effective. 

The case of In re Carl demonstrates that the trustee in bankruptcy has 
no greater right to property inherited within six months than to other prop- 
erty owned by the bankrupt and that all exemptions which can be claim- 
ed for the latter are also applicable to the former. Prior to and at the time 
of bankruptcy the bankrupt in this case lived on the land in question, but 
her father held the legal title to it. On the day following the adjudication 
the father died, leaving the land to the bankrupt. The trustee in bankruptcy 
claimed the land under Section 70a(8) but the court allowed the bankrupt 
to keep it under the homestead exemption statute of Arkansas. The court 
reasoned that the trustee had the same rights against the land as a judg- 
ment creditor holding an unsatisfied execution; that since under Arkansas 
law a judgment creditor holding an unsatisfied execution would have 
been subject to the homestead rights of the bankrupt in the land, the 
trustee is likewise subject to these same rights. It seems clear, therefore, 
that any property exempted from execution by applicable state statute may 
be retained by the bankrupt in spite of the strict words of Section 70a(8). 

Section 70a(8) expressly states that any transfer of inheritance made by 
_the bankrupt after bankruptcy will not be valid as against the claim of 
the trustee. In re Barnett® held that even where the transfer was made over 
four years prior to bankruptcy, since the property vested within six months 
of bankruptcy, the trustee rather than the bankrupt’s assignee got the title 
to the inherited property. The bankrupt’s father had made a will in 1935 
which bequeathed fifteen per cent of his residuary estate to his daughter. In 
1936 the daughter, in consideration of $5,000 paid to her by her father, as- 
signed all of her right, title, and interest that she had or might have in her 
father’s estate to the assignee. On August 26, 1940 the daughter filed a 





“16 F. Supp. 18 (1936). 
538 F. Supp. 414 (1941). 
° 37 F. Supp. 531 (1941). 
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voluntary petition in bankruptcy and on August 27, 1940 her father died. 
The trustee brought an action to obtain title to this property bequeathed to 
the bankrupt by the will and assigned by her to the assignee and the court 
allowed the trustee to take’ the title. The case arose in New York and by 
the law of that state an expectancy of an heir is not assignable and even 
equity cannot be appealed to if the effect would be to injure creditors. The 
court admitted that as between the bankrupt and the assignee, the latter 
could have enforced the assignment had it not been for the bankruptcy; 
but since the interest under the will remained only an expectancy until 
the father died, the assignee got no claim until the death actually occurred. 
When the death did occur the assignor was in bankruptcy and by terms 
of Section 70a(8) the title vested not in the bankrupt or the assignee but 
in the trustee. 

Property in which the bankrupt has an estate or interest by the entirety 
is also subject to the six month rule,’ although in jurisdictions where such 
an interest is subject to judicial process it would seem that the interest 
passes to the trustee regardless of whether it becomes transferable solely 
by the bankrupt.® In most states an estate by entirety cannot be subjected 
to the debts of either the husband or wife during their joint lives, with the 
result that such property was practically disregarded as an asset in bank- 
ruptcy cases prior to the enactment of Section 70a(8). Under the present 
law, whenever property is held by the entirety and the husband or wife 
becomes bankrupt, title to the property vests in the trustee if the bankrupt’s 
spouse dies within six months. The practical effect of this possibility is to 
cast a cloud on the title of such property for six months from the date of 
bankruptcy of either spouse and to restrict the alienability of such proper- 
ty.» Where the husband and wife file a consolidated petition, all entirety 
property passes to the trustee.!° As a rule, the two bankruptcy estates of a 
husband and wife should be consolidated for convenience in administra- 
tion,’4 but even where separate petitions and adjudications are had, the 
estate held by the husband and wife by the entirety passes to the trustee 
appointed for both bankrupts.!? 

Many interesting questions that are raised by Section 70a(8) have not as 
yet been litigated, probably because of the relatively small number of 





7... All property in which the bankrupt has at the date of bankruptcy an estate 
or interest by the entirety and which within six months after bankruptcy becomes trans- 
ferable in whole or in part solely by the bankrupt shall, to the extent it becomes so 
transferable, vest in the trustees and his successor and successors, if any, upon his or their 
appointment and qualification, as of the date of bankruptcy. The title of the trustee 
shall not be affected by the prior possession of a receiver or other officer of any court.” 

® Dioguardi v. Curran, 35 F.(2d) 431 (1929). 

® A2 CorPorATE REORGANIZATION AND AM. BANKRUPTCY Review 4 (1938). 

In re Utz, 7 F. Supp. 612 (1934). 

"In re Pennell, 15 F. Supp. 743 (1935). 

8 In re Carpenter, 5 F. Supp. 101 (1935). 
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bankruptcy cases in the courts since the Chandler Act was passed in 1938 
and also because of the rather unusual chain of circumstances necessary 
to bring a case under the six months rule. One such question is the pos- 
sibility that the bankrupt might be the next of kin of an intestate and be 
entitled to personal property; since personalty in many states vests in the 
administrator of the intestate’s estate until it is distributed, a delay in distri- 
bution until the six months had expired would seem to allow the bankrupt 
to take the property and work a virtual fraud on the trustee and the credi- 
tors he represents. There is also the opportunity for a bankrupt who knows 
he is a beneficiary under a will to have the maker of the will provide 
that the legacy should be held in trust and should not vest in the bankrupt 
for a period of six months after testator’s death. There is also a possible con- 
stitutional question involved in Section 70a(8), namely, whether after- 
acquired property is under the authority of Congress in enacting bank- 
ruptcy legislation. 
Lours D. Gace, Jr. 





MUNICIPAL CORPORATIONS—POWERS OF TOWN OFFICERS— 
POWER OF CONSTABLES TO MAKE ARRESTS WITHOUT WAR- 
RANT OUTSIDE THE MUNICIPALITY BUT WITHIN THE 
COUNTY. In Wisconsin, does a constable, or one having the powers of a 
constable, have authority to make arrests without warrant in an official ca- 
pacity outside his town but within his county, under circumstances which 
would justify such an arrest if it were made within his own bailiwick? 

Under the common law? a constable’s powers were limited to his own 
town or district, and in the absence of statute, arrests made outside those 
boundaries would be made as by a private citizen, subjecting the con- 
stable to the liabilities imposed on any person who so acted without the 
protection of official capacity. 

Does this common law rule still hold in Wisconsin, or has the territorial 
extent of power been enlarged by Section 59.24 of the Wisconsin Statutes? 
This section provides: 

Sheriffs and their undersheriffs and deputies shall keep and preserve 

the peace in their respective counties and quiet and suppress all affrays, 

routs, riots, unlawful assemblies and insurrections; for which purpose, 
and for the service of processes in civil or criminal cases and in the 
apprehending or securing any person for felony or breach of the peace 
they and every coroner and constable may call to their aid such per- 


sons or power of their county as they may deem necessary. 
If authority can be found in this statute for constables to use the power 


of the county to act to suppress “affrays, routs, riots, unlawful assemblies 





157 CJ. 775; 47 Am. Jur. 845. 
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and insurrections,” and for “apprehending or securing any person for 
felony or breach of the peace”, “within their respective counties”, then the 
rule of the common law no longer obtains. This statute has never been 
construed on the point in question by the Supreme Court. 

Commenting on the statute, Thomas S. Stone? said, “It is to be noted 
that the foregoing statute does not definitely say that sheriffs, undersheriffs, 
and deputy sheriffs, have the right to arrest without warrant, but it has 
been so interpreted by the courts.” The case there cited® by Mr. Stone does 
not cite Section 59.24, but holds that a sheriff, present as one of the public 
while a violation of the law was committed, was under duty to arrest the 
offender although he held no warrant for his arrest. 

When the question of the power of a village marshal to pursue and ar- 
rest a speeder outside the village limits was presented to the Attorney Gen- 
eral, he ruled that such an action was not within the marshal’s authority. 
Since speeding is not a breach of the peace, the question with which we 
are concerned was not involved. However, the Attorney General stated 
broadly that the village marshal as an official is limited to arrest for all pur- 
poses to his own village. In support of this the Attorney General cited 
Section 61.28, along with decisions from other jurisdictions® to the effect 
that constables are so limited in the absence of statute, and that statutes 
extending these limits are to be construed strictly. 

Section 61.28 of the Wisconsin Statutes first confers generally on village 
marshals all the powers and privileges of constables, then specifically 
charges them with the duties of enforcement of the peace within their vil- 
lages. By logical statutory construction it would follow that if official power 
to arrest outside the bailiwick but within the county is elsewhere in the 
statutes granted to constables, the same power would by Section 61.28 be 
vested in the village marshal in addition to the duties within the village 
specifically imposed on him. 

The Attorney General, without mentioning Section 59.24, assumed that 
no other statute gave such power to constables. The immediate result of 
this opinion was enactment by the 1937 Legislature of a “hot pursuit” law.® 

The duty to serve writs and execute warrants anywhere within the coun- 
ty is specifically imposed upon constables by Section 60.54.7 This statute 





? Tuomas S. Stone, Arrest Without Warrant, [1939] Wis. L. Rev. 384. 

* Hoch v. State, 199 Wis. 63, 65, 225 N.W. 191, 192 (1929). 

*24 O.A.G. (Wis.) 553 (1935). 

5 Rodgers v. Schroeder, 220 Mo. App. 575, 287 S.W. 861 (1926); Hutson v. State, 
53 Okla. Cr. 451, 13 P.(2d) 216 (1932); McCasklin v. McCord, 116 Tenn. 690, 94 
S.W. 79 (1906). , 

® Wis. Laws 1937 c. 432, Wis. Stats. (1945) § 66.31. 

™ Wis. Stats. (1945) § 60.54 provides: “The constable shall be a ministerial officer 
of justices of the peace, and it shall be his duty: (1) To serve within his county any 
writ, process, order or notice, and execute any order, warrant or execution lawfully 
directed to or required to be executed by him by any court or officer.” 
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was used as the basis for an Attorney General’s opinion® which ruled that, 
since the constable’s powers are coextensive with his county and since police 
officer’s powers are coextensive with those of the constable, Section 29.079 
of the Wisconsin Statutes was effective to give the power of county deputy 
conservation wardens to police officers. 

The construction suggested above for Sections 61.28 and 59.24 is in har- 
mony with the principles used in the Attorney General’s opinion just 
mentioned. 

If by naming the constable in Section 59.24 among those officers to whom 
powers are granted which are county-wide in nature, the legislature in- 
tended to extend to the limits of the county the power of the constable to 
act, those having the power of the constable could exercise them within the 
county even though outside the boundary of their town, under the con- 
struction indicated above. It may well be argued, however, that the statute 
in question intends merely that the constable may call to his aid the power 
of the county only when he is in the exercise of these powers within his 
own bailiwick. This line of thought would say that Section 59.24 is declara- 
tory of the common law so far as county officers are concerned, giving to 
the county officers named therein county authority to preserve the peace, but 
giving to the one officer named who is not a county officer the authority of 
such only when he is serving in his own town. On this reasoning Section 
61.28 would be said to have limited the general authority of the marshal 
as a constable by enumeration of his village duties. In an 1897 Wisconsin 
case,!° it was said “The authority of conservators of the public peace to 
make arrests in such cases should be liberally construed and upheld, but 
always at the risk that they will be liable if it be misused or abused.” Those 
arguing against such extension of the constable’s powers as is here sug- 
gested may distinguish this holding by emphasizing the phrase, “in such 
cases,” thus limiting the decision to the circumstances there under con- 
sideration.1? 

In the construction of Section 59.24, much depends on the interpretation 
given to the phrase “for which purpose.” It clearly applies to the phrases 
following it, “for the service of processes in civil and criminal cases, and 





®20 O.A.G. (Wis.) 25 (1931). 
*Wis Srats. (1945) § 29.07 provides: “All sheriffs, deputy sheriffs, coroners, and 
other police officers are ex officio deputy conservation wardens, and shall assist the 
state conservation commission and its deputies in the enforcement of this chapter when- 
ever notice of a violation thereof 1s given to either of them by the commission or its 
deputies.” 

Hawkins v. Lutton, 95 Wis. 499, 70 N.W. 483, 485 (1897). 

In this case, a police officer without warrant entered a disorderly house located 
in his city and arrested the defendant. A municipal ordinance made it the duty of 
police officers summarily to arrest all persons found by them in the act of violating 
any of the general laws or ordinances of the city. It was held that the officer had rea- 
sonable ground for belief that the ordinances of the city were being violated. 
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in the apprehending or securing any person for felony or breach of the 
peace . . .” But does it apply to both the preceding phrases? If its applica- 
tion is to be confined to the next preceding antecedent,’ it can be argued 
that all that can be meant is contained in the single phrase, “and quiet and 
suppress all affrays, routs, riots, unlawful assemblies and insurrections,” 
and that as to the constable, the exercise of his authority to “call to his aid 
such persons or power of the county” may be limited to his own bailiwick. 
But if the antecedent of the phrase “for which purpose” includes “keep 
and preserve the peace in their respective counties,” it is hard to see how 
the statute can be said so to limit the constable’s authority. It will be noted 
that as it reads in Wisconsin Statutes 1945, the statute is so worded and 
punctuated as to present all this material as one clause. No comma follows 
the word “counties,” and the entire material preceding the phrase “for 
which purpose” is set off by a semicolon. This punctuation, however, is of 
recent development. The statute has been on the books since the revision 
of 184978 and in each statute book until 1939 a comma followed the word 
“counties”.14 

The purpose of this note is merely to pose the problem, suggesting that 
in the statute lies possibilities for holding that the constables’ powers have 
been extended. It is not intended to hold brief for either interpretation, 
beyond the point of saying that some effect should be given to the legisla- 
tive use of the word “constable”—else we shall in effect account for the 
wording upon the basis that the legislature liked the alliteration of the 
phrase “every coroner and constable.” 


Howarp Oris 





“Although generally a modifying clause in a statute is considered to be confined 
to the last antecedent such a rule may be rebutted where other circumstances so indi- 
cate.” Service Investment Co. v. Dorst, 232 Wis. 574, 288 N.W. 169 (1939). “Qualify- 
ing or limiting words or clauses in a statute are to be referred to the next preceding 
antecedent unless the context or the evident meaning of the enactment requires a dif- 
ferent construction.” Jorgenson v. City of Superior, 111 Wis. 561, 87 N.W. 565 (1901). 

8 Wis. Rev. Stat. c. 10 §85 (1849); Wis. Rev. Star. c. 13 § 104 (1858); Wis. Rev. 
Stat. § 727 (1878); Wis. Rev. Star. § 727 (1898); Wis. Laws (1919) c. 695 § 74. 

** Of course, punctuation does not bind the court in its construction of a statute. “The 
punctuation of the section as printed gives some little color to this contention; but 
punctuation or the lack of it cannot be allowed to override plain rules of construction.” 
Jorgenson v. City of Superior, supra. “In giving construction to.‘a statute the punctuation 
is entitled to small consideration, for that is more likely to be the work of the engross- 
ing clerk or the printer, than of the legislature.” Morrill v. State, 38 Wis. 428, 434, 20 
Am. Rep. 12 (1875). 
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RULE 311—EVIDENCE OF OTHER CRIMES OR CIVIL WRONGS. 
The Rules of the Model Code relating to character evidence have previous- 
ly been discussed. As appears from Mr. Brazy’s article there are two prob- 
lems, (1) the extent to which character is competent as evidence, as dis- 
tinguished from cases in which character is not used as evidence but is it- 
self a fact in issue, and (2) the types of evidence that are competent to 
prove character when character is used as evidence and when character is 
a fact in issue. Both of these problems are covered by Rules 304, 305, 306, 
307, and 526 discussed by Mr. Brazy. 

Rule 306 makes character evidence admissible in evidence to prove con- 
duct with certain exceptions. One of the exceptions is that in criminal cases 
the prosecution may not introduce evidence of a trait of character to prove 
guilt unless the accused has first “opened the door” by the introduction 
of evidence of his good character, and that even then neither party may 
use specific instances of conduct, except that the prosecution may use evi- 
dence that the accused has previously been convicted of a crime. 

It will be observed that these rules say nothing about and have nothing 
to do with evidence of specific instances of conduct or misconduct when 
used for some purpose other than to prove character. Since Rule 9 pro- 
vides that, “all relevant evidence is admissible” except as otherwise pro- 
vided in the Code, the rules relating to character evidence would leave evi- 
dence of other crimes or civil wrongs admissible whenever not used as evi- 
dence of character. And that is the effect of Rule 311. It provides: 

Subject to Rule 306, evidence that a person committed a crime or civil 
wrong on a specified occasion is inadmissible as tending to prove that 
he committed a crime or civil wrong on another occasion, if, but only 
if, the evidence is relevant solely as tending to prove his disposition to 
commit such a crime or civil wrong or to commit crimes or civil 
wrongs generally. 

That has been fully accomplished by Rule 306. 

_ Since Rule 311 does not make evidence inadmissible and is not needed 
to make evidence admissible, one may wonder why the Code is lengthened 
by including it. 

It is the purpose of this article to answer that question and to discuss 
whether Rule 311 adequately performs its mission in this draft Code world. 

The purpose of Rule 311 seems to be solely to remove misunderstandings 
and misconceptions caused by faulty statements of the law. Courts and text 
writers have made statements that lead or permit one to understand that 
(1) proof of another crime is never admissible to prove the crime charged, 
(2) proof of another crime is always admissible to prove the crime charged 





? Brazy, Character Evidence; Habit and Custom; Reputation as to Character (1945) 
Wis. L. Rev. 392. 
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as proof of motive, intent, plan, scheme, preparation, or identity, and (3) 
proof of another crime is never admissible to prove the crime charged ex- 
cept as proof of intent, motive, plan, scheme, preparation or identity. Each 
of these statements is false because it is only a half truth. This is recognized 


in the following two sentences of the Comment to Rule 311 in which it is 





said that: 
Nothing is more common than to find the unqualified assertion that 
if a party is charged with having committed a specific crime or civil 
wrong, no evidence of the commission of another crime or civil wrong 
is receivable against him . . . . The Cases are legion, however, which 
admit such evidence when offered to prove motive, intent, preparation, 
plan or identity. 
Notice the word “unqualified” in the first sentence quoted. Notice, 
also, that the second sentence contains no qualification. The sentence that 


is omitted from the quotation at the point indicated contains and expresses 








the qualification, which is as follows: 

. . . where the series of inferences on which the relevance of the evi- 
dence depends is from the commission of the other wrong to a dis- 
pe & 
position to commit such a wrong or to commit crimes or torts general- 

ly, thence to the commission of the particular wrong. 

y Pp of 
The first sentence of the two first quoted should have been qualified by 
adding the above sentence; the second sentence should have been similarly 
qualified with the addition of the word “except” at the beginning of the 
qualifying sentence and the substitution of the words “motive, intent, 
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plan, scheme, preparation or identity” in place of the words “commission 


of the particular wrong.” 

Rules 306 and 311 in excluding evidence of character to prove conduct 
with the exceptions noted (and it is believed that they apply to mental 
states or acts as well as to physical movements) are based primarily on the 
proposition that the accused is entitled to a fair trial without the prejudice 
that would result if evidence of other crimes were admissible to prove the 
character of the defendant. The fact that a man has once chosen to do evil 
is an indication that he has again chosen to do evil (although courts fre- 
quently say that it is not relevant) and thus is evidence upon which to 
base his guilt of the crime charged. But courts have consistently refused 
to allow the prosecution to prove that the defendant is a “bad egg” and 
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then use such character to convince the jury that he is therefore more 
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probably guilty of the crime.* In some jurisdictions there is an exception 
to this general rule.* 


The general problem presented by Rule 311 is the interpretation of the 
phrase “if, but only if, the evidence is relevant solely as tending to prove 
his disposition to commit such a crime . . . or to commit crimes generally.” 
The trouble arises when the evidence can logically be used in two lines of 
proof; one of which uses character or disposition and the other of which 
does not. If Rule 311 is read by itself or even if read with Rule 306 it 
would admit this evidence because not relevant solely to prove character, 
regardless of whether the defendant has “opened the door.” However, by 
Rule 303, the Code has provided a safeguard and a necessary limitation 
upon the admission of such evidence. By this rule it is provided: 

The judge may in his discretion exclude evidence if he finds that its 

probative value is outweighed by the risk that its admission will: 

(b) create substantial danger of undue prejudice or of confusing the 

issues or of misleading the jury. 

Thus if the trial judge finds that the inference through character would 
overwhelm the legitimate inference he may exclude the evidence in spite of 
the fact that Rule 311 excludes it only if solely to prove disposition. How- 
ever the problem then arises as to the interpretation of the last sentence of 
Rule 303 which reads: 

All Rules stating evidence to be admissible are subject to this Rule 

unless the contrary is expressly stated. 

Rule 311 does not appear to be an admission rule, but an exclusion 
tule. It does not state that evidence is admissible; it expressly states that it 
is inadmissible. Thus it might be argued that Rule 311 is not subject to 
Rule 303. Such a criticism, however, would be captious. 

Rule 303 was obviously intended to prevent the mechanical application of 
a rule in such a way as to compel the admission of evidence regardless of 
its effect in a particular case. It does not give a similar discretion to admit 
evidence excluded by some rule. This explains the wording of Rule 303. 
In truth Rule 311 is a rule stating evidence to be admissible. Rule 306 ex- 
cludes character evidence except under certain conditions. Rule 311 mere- 





* See State v. LaPage, 57 N.H. 245, 24 AM. REP. 69 (1876), where a prior of- 
fense was held not competent to prove intent, where the inference was to and from 
character. Legal relevancy—must be not only logically but legitimately relevant. 

* See generally sex cases, ComMENT 25 Iowa L. Rev. 277 (1940), and especially the 
rule in California as declared in People v. Fuhrman, 130 Cal. App. 267, 19 P. 2d. 821 
(1933); People v. Hermes, 168 P. 2d. 44 (1946). 

See also Barnett v. State, 104 O.S. 298, 135 N.E. 647 (1922); Miller v. State, 49 
Okla. Cr. Rep. 133, 295 P. 403 (1930); Proper v. State, 85 Wis. 615, 55 N.W. 1035 
(1893); and, 16 C.J. 586. 
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ly points out that proof of other crimes may be used for purposes not re- 
quiring its use as proof of character, and that for these non-character pur- 
Poses it is competent. 


It is therefore stated in the Comment to Rule 311 that it is “merely an 
application of Rule 306.” It might have been more enlightening, if not 
more accurate, to have said that Rule 311 is merely to prevent a misappli- 
cation of Rule 306. The comment explains the necessity. Whether the ex- 
planation is adequately clear or too brief will be discussed after a discussion 
of some other points. 


Rule 311 is made subject to Rule 306. Rule 306 is a part of Chapter IV, 
which deals with Admissibility As Affected by Considerations of Extrinsic 
Policy. The term extrinsic is not explained in the Code or comments, nor 
in the articles, that accompany it. Wigmore used the term extrinsic to 
describe policies that override the purpose of ascertaining the truth and 
therefore exclude evidence for reasons other than its probative value.* The 
privileges are a notable example. Yet the Code takes up privileges under 
Chapter III. Perhaps this means that the Rules in Chapter IV are merely 
some examples of extrinsic policy, and do not comprehend all instances 
of it. The point for present purposes is that character evidence is relevant, 
as previously pointed out, and is excluded for reasons not primarily con- 
cerned with its truth. 


Rule 306 is only one of the rules found in Section C of Chapter IV. Sec- 
tion C deals with Character Evidence. Rule 306 deals with Character as 
Tending to Prove Conduct. Under Rule 305 there are no limitations upon 
the types of evidence that may be used to prove character when character 
is a fact in issue, if not used evidentially. But when character is used evi- 
dentially in a criminal case, Rule 306 provides that it may be used by 
the prosecution only after the accused has “opened the door” by putting 
in evidence of good character, and even then may not be proved by any 
evidence of specific acts of misconduct except proof of conviction of a 
crime. Paragraph (2)(c) of Rule 306 reads as follows: 

(c) evidence that the person has been convicted of a crime the com- 
mission of which tends to prove the trait to be bad is admissible, 
but no other evidence of specific instances of his conduct is ad- 
missible except as stated in Rule 106(1).° 

It should be noted that this applies to evidence of good character as well 
as to evidence of bad. 





*7 Wicmore, Evipence 2195 (3rd Ed. 1940). 
5 Rule 106 deals with evidence of the credibility of a witness including the accused 
as a witness. This subject is not touched upon in this article. 
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Rule 306 materially changes the common law by permitting character 
to be evidenced by proof of conviction of a crime.® Rule 311 does not ex- 
pand or extend this, although on a first reading it may seem to do so be- 
cause it speaks of “crimes or civil wrongs”. This is because, as previously 
explained, Rule 311 is not an exclusionary rule at all but a limitation of an 
exclusionary rule which limitation merely limits the exclusionary rule to 
instances where the misconduct is used in a line of proof that uses character 
as evidence.’ One reason why this fact is not clear is that the Code does 
aot deal explicitly with the doctrine of “multiple admissibility”. 

How have Rules 306 and 311 cleared up the ambiguity of the law as to 
other crimes as it now stands? It is stated in the Comment to Rule 311 that 
evidence of a previous offense is admissible to prove the guilt of the ac- 
cused in order to prove the crime at hand, when this evidence tends to 
prove intent, motive, plan, scheme, preparation or identity. The implica- 
tion of this statement is that, if the evidence is for one of these purposes 
it is admissible to prove that element as an exception to the rule which 
forbids an inference drawn through character. This would continue and 
preserve the confusion that has resulted from the traditional statements 
of the law. There is no exception (other than as stated in Rule 306) to the 
rule that character may not be used as evidence. Statements that there 
are, have often led to evidence of specific acts of misconduct being admit- 
ted with utter disregard of its effect upon the jury in proving the defend- 
ant a dangerous character and a bad man. However, in most instances it 
has resulted in qualifying instructions if asked for.® 

The Code Rule 311 does clear up the ambiguity if it is read understand- 
ingly. The danger is that it will not be read understandingly. The phrase, 
relevant solely, is not ambiguous if read as its authors intended and as is 
its only permissible meaning; i. e. “when the only series of inferences by 
which the commission of the crime or tort has any probative value is from 
that commission to a disposition to commit such acts and from that dis- 
position to the commission of the act charged.”® This means that an infer- 
ence is drawn from the other misconduct to character and from that charac- 
ter to the misconduct now charged, an inference to and from character. 
But, as stated in the comment, “The cases are legion which admit such 
evidence when offered to prove motive, intent, preparation, plan or identi- 
ty.” To be clear this sentence in the Comment should be extended by add- 





*22 CJ. 579; 22 CJ.S. 618; 32 C.J.S. 436; 1 Wicmore, Eviwence 193, 194, 194(6) 
(3rd Ed. 1940). 

™Morcan, Foreword, A. L.1., MopeL Cope or Evipence, 24 (1942). 

® See also 16 C.J. 586; and Dietz v. State 149 Wis. 462, 136 N.W. 166 (1913); Paul- 
son v. State, 118 Wis. 89, 94 N.W. 771 (1903); State v. Vincent, 202 Wis. 47, 231 
N.W. 263 (1930). 
® Morcan, Foreword, A.L.I., Mover Cope or Evipence, 24 (1942). 



































410 WISCONSIN LAW REVIEW [Vol. 1947 


ing “provided that there is no inference from or through character.” It is 
the lack of this qualification that left the phrasing of the common law rule 
ambiguous. Perhaps there should be added to the Rule another sentence 
to read as follows: “If the evidence is relevant solely in a series of infer- 
ences to and from disposition it is incompetent even though its purpose 
is to prove motive, intent, preparation, plan or identity; and, even though 
it is relevant not solely as tending to prove character but also in a series of 
inferences not involving disposition, it may not be used as the basis of in- 
ferences to and from character, and the jury must upon request be so in- 
structed.” 

By the addition of such qualifying statements in the Rule or in the Com- 
ment, the rule of multiple admissibility would be incorporated explicitly. 
This seems essential if the Rule is to be easily and readily understood. Rule 
311 is in fact nothing more than an application of the rule of multiple 
admissibility. This rule is stated by Wigmore as follows: 

. .- when an evidentiary fact is offered for one purpose, and becomes 

admissible by satisfying all the rule applicable to it in that capacity, 

it is not inadmissible because it does not satisfy the rules applicable 
to it in some other capacity and because the jury might improperly 
consider it in the latter capacity.1° 

This rule should be stated in the Code, say as a part of Rule 9, as generally 


applicable. Even if it were, Rule 311 would still be required because of the 
traditional misleading statements of the law relating to proof of other 
crimes. Evidence of other crimes is not competent if the inference from 
them is to disposition or character and from that to some factor of the 
crime or breach of duty charged; the same evidence is competent if there 
is no inference to and from character. Rule 306 states the extent to which 
an inference to and from character is forbidden. Rule 311 states that if 


there is no such inference, the evidence is admissible. But it is admissible 
even though the forbidden inference is logically possible or even psychologi- 
cally inevitable. The evidence is admissible but the inference to and from 
character is forbidden. The prohibition is enforced by the simple process 
of telling the jury not to use the forbidden inference. This is called a “limit- 
ing instruction” because it limits the use of the evidence to the permitted 
use. But this is so feckless a process that it, and the fact that the limiting 


instruction must be requested, ought in some form to be expressly and 





21 WicmoreE, Evipence 13 (3rd Ed. 1940). 

™ See Nash v. U. S., 54 F. 2d 1006, 1007 (C.C.A. 2nd 1932) wherein the court 
stated, “the device which satisfies form while it violates substance; that is, the recom- 
mendation to the jury of a mental gymnastic which is beyond, not only their powers, 
but anybody’s else.” See also Bridges v. State, 247 Wis. 350, 19 N.W. (2d) 529 (1945) 


for an example of the use of limiting instructions. 
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clearly stated in the Code, for otherwise it is difficult to believe that such 
is the law. 

As pointed out earlier in this discussion, the judge may exclude the evi- 
dence entirely under Rule 303 if he thinks that the proper use of the evi- 
dence does not justify the risk that its improper use cannot effectually be 


prevented.!” 
Nancy J. FiscHer 





EQUITY—QUASICONTRACTS—RELIEF FOR MISTAKE OF LAW. 
—In the case of Monroe County Finance Company v. Thomas,; an action 
for breach of contract under which plaintiff was to conduct an auction 
sale on defendant’s farm, the Wisconsin Supreme Court held that the 
defendant’s answer, alleging that the plaintiff had fraudulently induced him 
to enter into the contract by representing that the fact the defendant had 
previously entered into a similar contract with another made no difference 
and that the defendant could still enter into a contract with the plaintiff, 
stated no defense in that the alleged representation “did not constitute a 
false representation of an existing fact”. 

The court gave no real consideration to the question thus presented, but 
disposed of the case on summary judgment proceedings based upon affi- 
davits of the parties.? It is submitted the defendant had set forth a defense 
which could be recognized in equity and which entitled him to be heard 
therein in a trial of the issue involved.* 

As a general rule fraud cannot be predicated upon misrepresentations as 
to matters of law nor upon opinions on questions of law based on facts 
known to both parties alike.* The basis of this rule is that everyone is pre- 
sumed to know the law and, therefore, has no right to rely on such repre- 
sentations or opinions.® This denial of the privilege to rely on repesenta- 
tions of law becomes, in the final analysis, a problem of negligence. In the 





12 See Adkins v. Brett, 184 Calif. 252, 193 P. 251 (1920). 


1243 Wis. 568, 11 N.W.(2d) 190 (1943). 

*The procedural problem is presented in a comment by Allen Solie in this same 
issue. 

8 Wis. Strat. (1945) § 263.16 provides: “The defendant may set forth, & answer, 
all defenses and counterclaims he has, whether legal or equitable, or both . 

* See 153 A.L.R. 538; 12 R.C.L. 295. 

5 Am. Jur. § 165. But cf. Rusch v. Wald, 202 Wis. 462, 232 N.W. 875 (1930). 
“Whether the party is lacking in diligence and proper care in relying upon the broker’s 
statement, and in failing to make an independent inquiry, is a question of fact which 
is not to be resolved against her upon the demurrer.” See also Allison v. Wm. Doerflinger 
Co., 208 Wis. 206, 242 N.W. 558 (1932); Jesse v. Tinkham, 207 Wis. 49, 239 N.W. 


455 (1931). 
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exercise of ordinary vigilance the representee could have determined the 
accuracy of the statement. 


In the general proposition that one has no right to rely on an opinion 
as to the law, there are presented for consideration dual dichotomies—fact 
and opinion as well as fact and law. A statement of opinion, i. e., an infer- 
ence from facts, may be false in that the representor does not honestly 
entertain it. Where the facts proving the inference to be unfounded are 
available but unknown to him, it is generally held there can be no legal 
fraud. If “the state of a man’s mind is as much a fact as the state of his 
digestion”,’ however, recovery should be allowed for the implicit misrep- 
resentation of the fact of belief. Several Wisconsin cases are in accord with 
the position presented.* The court in Zingale v. Mills Novelty Company® 
held that “A statement of opinion in a business transaction on facts not 
disclosed or otherwise known to the recipient may reasonably be inter- 
preted as an implied statement that the maker knows of no fact incom- 
patible with his opinion.” 


It would appear, then, the true basis of the general rule is that reliance 
is unjustified since a statement of law by a layman cannot reasonably be 
understood to be more than an “opinion”. But where the party knows 
such facts to be untrue, relief is granted for fraudulent opinions, whether 
of fact or law.?® It is a well established exception to the rule that relief may 
be granted where one who himself knows the law deceives another by 
misrepresenting the law to him, or knowing him to be ignorant of it, takes 
advantage of him through such ignorance, as well as where the person to 
whom the representations are made relies upon the supposed superior 
knowledge and experience of the other party and on his statement that 





* Bowe v. Gage, 127 Wis. 245, 106 N.W. 1074 (1906). A representation by the 
owner of certain property that he had decided to keep the land, rather than sell it, was 
“a false representation of an existing fact although depending on his mental state.” See 
also Miranovitz v. Gee, 163 Wis. 246, 157 N.W. 790 (1916); J. H. Clark Co. v. Rice, 
127 Wis. 451, 106 N.W. 231 (1906). 

™ See Bowen, L. J., concurring in Edgington v. Fitzmaurice, 29 Ch. D. 459, 483 
(1882). 

®Jones v. Brandt, 173 Wis. 539, 181 N.W. 813 (1921). “While ordinarily fraud 
cannot be predicated on mere expressions of opinion, yet it is well settled that state- 
ments taking the form of expressions of opinion may, under some circumstances, be 
treated as statements of facts.” Hurlbert v. T. D. Kellogg Lumber & Mfg. Co., 115 Wis. 
225, 91 N.W. 673 (1902). “Even though the fraud relates to an opinion on a question 
of law, and not to a matter of fact, if intended and understood as a representation of 
a fact, and relied upon to the damage of the other party, it becomes an actionable fraud.” 

*244 Wis. 144, 11 N.W.(2d) 644 (1943). 

™” Kyle v. Fehley, 81 Wis. 67, 51 N.W. 257 (1892). “The rule seems to be firmly 
established that where the mistake of law is occasioned by fraud, imposition, or mis- 
representation, a party suffering thereby may have relief in equity.” See also 51 A.L.R. 49. 
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it is unnecessary or inadvisable for him to consult a lawyer.”14 
With ever greater frequentness in recent years, relief has peen: granted 
even where the party made no fraudulent misrepresentation by the simple 
expedient of denominating the assertion one of fact and not of opinion.’ 
The trend of judicial opinion in modern times is towards the modifica- 
tion of the old rule that equity will give relief only against mistakes 
of fact, as distinguished from mistakes of law. This is evidenced by the 
many cases in which equitable jurisdiction is entertained for relief 
against mistakes of law, sometimes on the express ground that such 
mistakes are as much a subject for equitable relief as mistakes of fact, 
or that it is immaterial whether the mistake is one of fact or law, and 
sometimes on the theory that the particular mistake of law is of a 
character for which equity will give relief, though it ordinarily would 
not; and the cases in which the courts have displayed a marked in- 
clination to regard a mistake as one of fact wherever it is doubtful 
that it is one of law.!* 
The author of a comprehensive comment in 7 Wis. L. Rev. 45 (1931), 
after a retrospective survey of the course of Wisconsin decisions prior to 
Shearer v. Pringle}* came to the conclusion that the trend of adjudicated 





* Allison v. Wm. Doerflinger Co., 208 Wis. 206, 242 N.W. 558 (1932). “Even 
though misrepresentations are in part in relation to matters of law, if they are made 
by one who has superior means of information and professes a knowledge of the law, 
and thereby obtains an unconscionable advantage of another who is ignorant and has 
not been in a situation to become informed, the injured party is entitled to relief, just 
as well as if the misrepresentation had been concerning a matter of fact.” See also 
Rusch v. Wald, 202 Wis. 462, 232 N.W. 875 (1930); Ellis v. Gordon, 202 Wis. 134, 
231 N.W. 585 (1930); Hubbard v. McLean, 115 Wis. 9, 90 N.W. 1077 (1902); 51 
A.L.R. 49; 12 R.C.L. 295; 23 Am. Jur. § 165. 

8 Kathan v. Comstock, 140 Wis. 427, 122 N.W. 1044 (1909). “A representation by 
the holder of the deed that the statute had run in its favor, made for the purpose of 
inducing a conveyance by the heirs of the original owner, was not a mere legal opinion 
but was a false representation of a fact material to the transaction, and even though 
made honestly, was such a fraud as in equity would render voidable a conveyance 
reasonably induced thereby . . . If one in negotiating with another ir contractual mat- 
ters makes representations of fact material to the transaction for the purpose of induc- 
ing such other to act thereon and such other reasonably does so act to iis prejudice, 
he may avoid the result on the ground of fraud, actual or constructive—the latter really 
involving, generally, mere mistake of fact,—and may have the aid of equity jurisdiction 
to that end.” See also Allison v. Wm. Doerflinger Co., 208 Wis. 206, 242 N.W. 558 
(1932). 

*71 A.L.R. 1307. 

4203 Wis. 164, 233 N.W. 623 (1930). Equitable relief was denied in the following 
cases: Birkhauser v. Schmitt, 45 Wis. 316, 30 Am. Rep. 740 (1878) (mistake as to 
ownership of title); Gage v. Allen, 89 Wis. 98, 61 N.W. 361 (1894) (probable mistake 
as to obligation); Kyes v. The Merrill Furniture Co., 92 Wis. 32, 65 N.W. 735 (1896) 
(mistake as to validity of notes and mtg.); Frederick v. Douglas County, 96 Wis. 411, 
71 N.W. 798 (1897); Shirley v. Waukesha, 124 Wis. 239, 102 N.W. 576 (1905); Burgess 
v. Commercial Nat'l Bank, 144 Wis. 59, 128 N.W. 436 (1910). Relief for a mistake of 
law was granted in the following: Green Bay & Mississippi Canal Co. v. Hewitt, 62 Wis. 
316, 21 N.W. 216, 22 N.W. 588 (1885); Whitmore v. Hay, 85 Wis. 240, 55 N.W. 
708 (1893); Fischer v. Laack, 85 Wis. 280, 55 N.W. 398 (1893); Kropp v. Kropp, 97 
Wis. 137, 72 N.W. 381 (1897); Lardner v. Williams, 98 Wis. 514, 74 N.W. 346 (1898); 
Wis. Marine & Fire Ins. Co. Bank v. Mann, 100 Wis. 596, 76 N.W. 777 (1898); Moeh- 
lenpah v. Mayhew, 138 Wis. 561, 119 N.W. 826 (1909); Rist v. Porter, 192 Wis. 218, 
212 N.W. 275 (1927). See also 28 L.R.A. (N.S.) 785, 845. 
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cases justified the belief that the Wisconsin Court, in granting equitable 
relief, completely ignored every exception to the rule that mutual mistake 
of law is no ground for relief and held the rule itself not to be the law 
in this state. “It is submitted that Wisconsin no longer distinguishes be- 
tween mistake of fact and mistake of law as a basis for equitable relief.” 

The course of Wisconsin decisions subsequent to Shearer v. Pringle, 
unfortunately, does not substantiate such a conclusion. In a recent case!® 
the Supreme Court recognized the requisiteness of a complete reclassifica- 
tion and more concise restatement of Wisconsin law. 


The general rule is that courts of equity will not grant relief from a 
mistake of law. However, relief from mistakes of law, both affirmative 
and defensive, have been granted. There is a multitude of cases pro 
and con upon the general subject . . . It appears that a mistake as to 
one’s own pre-existing rights that induce his entering into a contract 
has sometimes been considered as really a mistake of fact and relief 
applicable to a mistake of fact has been granted . . . The adjudicated 
cases are so conflicting, and the facts involved in them are so diverse, 
that it would seem that no uniform rule can be deducted from them, 
and that courts that have not taken a position on the question may 
grant relief involving mistakes of law if this seems equitable. 

The trend of Wisconsin cases today apparently justifies the conclusion 


that our court is following no uniform rule’® or that, contrary to the belief 
that the distinction between mistake of fact and mistake of law has been 
abrogated, the present policy, as evidenced by the principal case, is to hold 
that a representation as to the law furnishes no basis for relief. 

It would appear that the general rule as to fraudulent misrepresentation 
of law should be discarded in favor of relief in all cases. There is no reason- 
able basis for refusing to treat this as a case of mutual mistake. The fact 
that the mistake is induced by the other party should be sufficient ground 
for extending the equitable relief normally available in matters of mutual 
mistake. Equitable relief should be given even in the absence of gross 
disparity of knowledge. The parties are at least equally at fault—the repre- 
sentor in not investigating before making his assertion, or in not qualify- 
ing it when made, and the representee in relying upon it without verifica- 
tion. 

In an early Wisconsin case’ this same problem was presented and the 





% Estate of Pardee, 240 Wis. 19, 1 N.W.(2d) 803 (1942). 

%*“’This court has granted and has refused relief from mistakes of law.” Relief was 
granted in Hoberg v. John Hoberg Co., 170 Wis. 50, 173 N.W. 639, 173 N.W. 952 
(1919); Rowell v. Barber, 142 Wis. 304, 125 N.W. 937 (1910); Jenkins v. Bradley, 
104 Wis. 540, 80 N.W. 1025 (1899). Relief was refused in Mathy v. Mathy, 234 Wis. 
557, 291 N.W. 761 (1940); Plumbers Woodwork Co. v. Merchants Credit & Adjust- 
ment Bureau, 199 Wis. 466, 226 N.W. 303 (1929). For a general discussion of the 
problems see 75 A.L.R. 890 et seq; 28 L.R.A. (N.S.) 785, 840; 10 R.C.L. 308; 2 
Pomeroy, Equiry JURISPRUDENCE (4th ed. 1918) § 849. 

™ The Green Bay & Mississippi Canal Co. v. Hewitt, 62 Wis. 316, 21 N.W. 216, 22 
N.W. 588 (1885). 
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following solution proposed: 

Things and the substance of things and the established principles of 
reason and equity should be considered in such a case, rather than 
mere names which may mislead, and if this mistake was mutual, and 
of all the — concerned, ought it not in fairness and equity to be 
corrected? .. . Should the court be restrained from applying an equit- 
able remedy i in such case by a decision here and there that a similar 
mistake was of Jaw, and therefore could not be corrected, or of fact, 
and therefore remediless . . . The decisions are very conflicting and ‘in 
much confusion on this question, and abound in nice and critical 
distinctions. 
When, therefore, a man, through misapprehension or mistake of the 
law, parts with or gives up a private right of property, or assumes 
obligations upon which he would not have acted but for such misap- 
prehension, a court of equity may grant relief, if, under the general 
circumstances of the case, it is satisfied that the party benefited by the 
mistake cannot, in conscience, retain the benefit or advantage so ac- 
quired. 

The rule most consonate with equitable principles is, therefore, that in- 
nocent misrepresentation should be sufficient to avoid the contract, for al- 
though the representation may have been made innocently, it would be 
unjust to allow one who has made false representations to retain the fruits 
of a bargain induced thereby.® Although this doctrine is a modern one, 
its justice and the weight of authority already 4in its favor make it clear 
that it will prevail. - 
Dorotuy Netson SMITH 





RIGHTS OF FOREMEN AND SUPERVISORY EMPLOYEES UN- 
DER THE N.L.R.A—PACKARD MOTOR CAR CO. V. NATIONAL 
LABOR RELATIONS BOARD*.—The National Labor Relations Act does 
not specifically state whether or not supervisory personnel are “employees”? 
entitled to the benefits of the Act. The question has been left for construc- 
ion by the Board and the courts. — 

In construing the Act, two questions are presented: first are supervisory 





8 See 3 WiLuiston on Contracts (Ist ed. 1920) § 1500 citing Kathan v. Comstock, 
140 Wis. 427, 122 N.W. 1044 (1909); McKinnon v. Vollmar, 75 Wis. 82, 43 N.W. 800, 
6 L.R.A. 121 (1889). 

*91 US. 697. 

*NLRA § 2 (2): The term “employer” included any person acting in the interest 
of an employer, directly or indirectly, but shall not include the United States, or any 
state or political subdivision thereof, . . . 

§ 2, (3): The term “employee” shall include any employee, and shall not be limited 
to the employees of a particular employer, unless the Act explicitly states otherwise, and 
shall include any individual whose work has ceased as a consequence of, or in comnec- 
sion with, any current labor dispute or because of any unfair labor practice, and who 
has not obtained any other regular and substantially equivalent employment .. . 
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personnel given the protection of the anti-discrimination clause;? and 
secondly, are they entitled to bargain collectively under the Act?® The first 
question was early decided by the Board and it is with the second question 
that difficulties have arisen. 

The Packard case determined that foremen and supervisory personnel 
are “employees” within the meaning of the Act. How their rights are to be 
administered under the Act is essentially a question for the Board to decide 
and one which can only be determined by a study of the decisions of the 
Board. Its decisions on the major question of whether or not supervisory 
employees are included within the Act are also important in understand- 
ing the background of the Packard case.* It shall be the purpose of this 
note to determine the present status of supervisory employees under the Act. 

The Board has defined supervisory employees as follows: all employees 
“who supervise or direct the work of employees therein, and who have au- 
thority to hire, promote, discharge, discipline or otherwise effect changes 
in the status of such employees, or whose official recommendations con- 
cerning such action are accorded effective weight”. 

In considering this question as to the interpretation of the Act with 
regard to foremen and supervisory employees it may be well to keep in 
mind that pure legal principles of statutory construction are not given 
too much weight.® 

The problems of foremen under the act group themselves into five cate- 
gories’ and these will be used throughout this note: first as to the decisions 
of the Board and then as to the effect of the Packard case. 


A. Decisions oF THE Boarp 
1. Are foremen employees within the meaning of the Act? 


It is interesting to note that this was one of the first questions brought 
before the Board. It was early decided that the refusal to bargain with an 
association of marine engineers who had supervisory powers was an un- 





*NLRA § 8, (3): It shall be an unfair labor practice for an employer—(3) by dis- 
crimination in regard to hire or tenure of employment or any term or condition of 
employment to encourage or discourage membership in any labor organization .. . 

*NLRA § 7: Employees shall have the right to self-organization, to form, join, or 
assist labor organizations, to bargain collectively through representatives of their own 
choosing, and to engage in concerted activities, for the purpose of collective bargaining 
or other mutual aid or protection. 

“Justice Jackson in the Packard case: “If we were obliged to depend upon adminis- 
trative interpretation for light on finding the meaning of the statute, the inconsistency 
of the Board’s decisions would leave us in the dark.” 

5 In re Douglas Aircraft Co., 50 N.L.R.B. 784. 

*NLRB v. Hearst Publications, Inc., 322 U.S. 11; applicability of the Act “is to be 
determined broadly in doubtful situations, by underlying economic facts rather than 
technically and exclusively by previously established legal classifications.” 

* Car. L. Rev., Mar. 1946. 
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fair labor practice® and that such engineers constituted an appropriate unit.® 
Since that time the Board has consistently considered foremen to be under 
the Act although, as will be seen later, it has not been consistent as to their 
specific rights. The question has arisen in some special cases as for in- 
stance, foremen, weigh bosses, fore bosses and coal inspectors in the coal 
industries’® and plant guards." 

Unionization has extended as far as the American Society of Civil Engi- 
neers and the American Newspaper Guild which is an organization of 
newspaper writers.'? How far the Act will be extended in this direction is 
something of an open question. As will be seen later, the majority decision 
in the Packard case is of the opinion that there is a limit. The present 
limit of the Board would seem to be that those who have a determinative 
vote in company policies are not to be included within the Act.!* From this 
rule of the Board there would thus seem to be little doubt that it considers 
foremen and supervisory employees to be within the Act. 

To go beyond the decisions of the Board for a moment, even prior to 
the Packard case, the courts had reached the same result. In the case of 
NLRB vy. Skinner and Kennedy Stationery Co.'* the Circuit Court of Ap- 
peals for the 8th Circuit said: 

A foreman in his relation to his employer, is an employee, while in his 

relation to the laborers under him he is the representative of the em- 

ployer and within the definition of Section 2 (2) of the Act. Nothing 
in the Act exempts foremen from its benefits not from protection against 
discriminatory nor unfair labor practices. 
2. Assuming that foremen are employees, can they be included in the same 
bargaining unit as production employees? 

In general the Board has held to the rule that foremen cannot be in- 
cluded in the same bargaining unit as the production employees. Perhaps 
the best statement of the Board rule in this respect is as follows: 

The Packard decision did not effect the Board’s long established rule 

that supervisory employees who are vested with the authority to hire, 

promote, discharge, discipline or otherwise effect changes in the status 
of employees or recommend such action, are not properly included in 


bargaining units comprising their subordinates.’® 
As seen previously, the Board limits the Act to those who do not have 


a determinative vote in company policies; as shown by the above it limits 





* In re Delaware-New Jersey Ferry Co., 1 NLRB 85. 

° In re International Mercantile Marine Co., 1 NLRB 973. 

In re Union Collieries Coal Co., 41 NLRB 961. 

"In re Phelps Dodge Copper Products Corp., 41 NLRB 973. 

13 Joseph Rosenfarb, Foremen on the March, Feperat Bar Journal., Jan. 1946. 
8 In re General Mills Case, 66 NLRB 1423. 

113 F. (2d) 667. 

* 18 L.R.R.M. 102. 
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the bargaining unit to those who do not have power to effect the status 
of their fellow employees. Thus the Board is consistent with their defini- 
tions of a supervisory employee.’® This seems to be a well established rule 
and is borne out by a number of Board decisions.1* Thus, although all fore- 
men are included within the Act, they are limited in the manner in which 
they bargain under the Act. 

The Board has made exceptions to the above ruling. They occur where 
it has been the custom in the industry for the same union to include pro- 
duction and supervisory workers. The notable exceptions occur in the mari- 
time?’ and printing’® industries. In the Packard case*® the court laid down 
the following test: 

Is there such a community of interest between the supervisors and 

their subordinates, customarily recognized in that industry or trade, 

and has it prevailed to such an extent there is little likelihood that rank 
and file employees will identify union activities of supervisors with 

management policy thus having their right to self-organization im- 

paired? 

This question has also brought on related questions as to the effect of 


foremen in production workers’ unions. In this respect the Board has held 
that if supervisors are not excluded from the bargaining unit it is no act 
of the employer’s for him to criticize the union*! and that where the fore- 
man is excluded, the management can’t force him to resign from the union 
but can demote for failure to assume a neutral position, in other words 
the foreman can maintain a “nominal membership.”?? 

3. Can foremen and supervisory employees form a unit for collective bar 
gaining purposes? 

From the preceding two sections to the effect that foremen do come under 
the Act and that they can’t join a union of production employees, the an- 
swer to this question would seem to be simple. The decisions of the Board 
on this question have been far from simple and certainly not consistent and 
it was perhaps to the decisions on this question that Justice Jackson was 
referring. The result has been that at times although foremen were in- 
cluded in the Act under the anti-discrimination clauses, they were not un- 
der the collective bargaining clauses. 





® Supra, note 3. 
"In re U.S. Stamping Co., 1 NLRB 123; 
In re Consumers Research, 2 NLRB 57; 
W. F. Hall Printing Co., 51 NLRB 640; 
In re Coos Bay Lumber Co., 62 NLRB 93; 
In re Am. Petroleum Co., 12 NLRB 688. 
8 Matter of Ohio Barge Line, Inc., 59 NLRB 154. 
Matter of Mastercraft Corp., 60 NLRB 56. 
61 NLRB 4. 
“1 In re Caroline Mills, Inc., 64 NLRB 376. 
*2 Im re Climax Engineering Coal Co., 66 NLRB 1359. 
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Prior to 1943 the Board had held that a unit of foremen was an ap- 
propriate bargaining unit.?* At that time the membership of the Board 
was changed and in the Maryland Drydock case** it held that supervisory 
employees could not constitute an appropriate unit for collective bargaining 
under the Act unless the industry was one where foremen have been tradi- 
tionally included in collective bargaining agreements. In the Soss Manu- 
facturing Co. case *° it was held that it was discrimination to discharge for 
joining a foremen’s union. This produced the incongruous result previous- 
ly mentioned. The Board decision which led to the Packard Motor Car 
case reversed the doctrine laid down in the Maryland Drydock case, the 
Board holding in the Packard case** that a unit of supervisory personnel 
was an appropriate unit for collective bargaining purposes. This decision 
has since been followed by the Board?’ and it would seem that the Board 
will adhere to this doctrine in the future. 


a i a ee ck ee 


4. Can a unit of supervisory employees choose for its bargaining repre- 
sentatives the same union which represents the production employees? 


The cases bearing on this question are to the effect that the same union 
can represent a unit of supervisory employees and also a unit of produc- 
tion employees. This question was ‘not determined by the Board in the 
Packard case but the indications are that it will accept this view. It has 
been held that a unit of plant guards could be represented by the same 
union which represented production employees** and more directly on the 
question that the union which represented the unit of supervisory em- 
ployees could also represent the unit of production employees.?® The basis 
of these decisions being that the Board has no authority to declare that a 
proper unit can’t have anyone represent them, the Board’s only authority 
is to determine the appropriate unit.8° Thus from what decisions there 
are on this point the above rule seems to be well established. 





In re Union Collieries Coal Co., (supra); 
In re Godchaux Sugars Inc., 44 NLRB 874. 
*49 NLRB 733. 
*56 NLRB 348. 
* 61 NLRB 4. 
"7 In re American Maize Products Co. and Foreman’s Assoc. of Anm., 69 NLRB 6; 
In re Minnesota Mining and Mfg. Co. and Int. Union of Operating Engineers, 68 
NLRB 456. 
8 In re Phelps Dodge Copper Products Corp. (supra). 
* In re Godchaux Sugars, supra; 
In re Phelps Dodge Copper Products Corp., supra; 
In re Jones and Laughlin Steel Co., 66 NLRB 386; 
In re Harrisburg Steel Corp., 68 NLRB 164; 
In re Nat. Biscuit Co., 69 NLRB 23. 
17 L.R.R.M. 307. 
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5. Can supervisory employees of various levels be included in a single bar- 
gaining unit? 

This question is probably not too important for the purposes of this ar- 
ticle and the Board’s rulings have not yet reached a well defined pattern. 
They have at times certified units which contained supervisory employees 
of different levels.** It has also been held that the same pattern should be 
established for supervisory employees as for production employees.*? As 
the Board has broad discretion in determining the appropriate bargaining 
unit it is difficult to predict how such discretion will be exercised. However, 
from the present decisions it seems that supervisory employees of different 
levels do constitute an appropriate unit. 


B. Tue Errect oF THE PAcKARD CAsE: 


1. The majority decision in the Packard case holds squarely on this 
point as to whether or not foremen are included in the Act, saying: “And 
we see no basis in this Act whatever for holding that foremen are forbid- 
den the protection of the Act when they take collective action to protect 
their collective interests.” It also holds that there is no doubt of the fact 
that foremen are included within the other provisions of the act. Justice 
Jackson does intimate that there are some limits as to who is included in 
the Act and that it will not be extended to all classes.3* This is the same 
result reached by the majority opinion in the Circuit Court of Appeals for 
the Sixth Circuit.** The decision in that case reaches this result after a 
study of the court decisions on the Act and in spite of the decisions penaliz- 
ing the employer for acts of his foremen held to be an unfair labor prac- 
tice. In both the above cases there were strong dissents. It is the contention 
of the dissent that foremen were not intended to be included within the 
act and that if they are allowed to be included there is nothing to prevent 
a union of vice-presidents from seeking collective bargaining rights under 
the Act. 

Without taking sides as to the validity of the arguments, the results of 
the Packard case is that foremen and supervisory workers are included 





* In re Stanley Co., 45 NLRB 625; 

In re L. A. Young Spring and Wire Corp., 65 NLRB 298; 
In re Potomac Electric Power Co., 66 NLRB; 

In re Celotax Corp., 66 NLRB; 

In re Textileather Corp., 68 NLRB 475. 

* In re Western Electric Co., Inc., 68 NLRB 493. 

* “Tf a union of vice-presidents, presidents or others of like relationship to a corpora- 
tion comes here claiming rights under this Act, it will be time enough then to point 
out the obvious and relevant differences between the 1100 foremen of this company 
and corporate officers elected by the board of directors.” 


™ 157 F. (2d) 80. 
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within the Act for all purposes. This brings up the question of how their 
rights are to be enforced under the act as it now stands. 


2. The decision in the Packard case does not settle the question as to 
whether or not foremen can be inchuded in the same unit as production 
employees. Nor does it have a direct bearing on sections 3, 4, and 5 previ- 
ously discussed. The decisions in both the Supreme Court and circuit 
courts do hold that the Board has power to determine the appropriate unit 
and that its decisions are rarely to be disturbed. It states that the unit of 
representation determined by the Board in the Packard case is not so un- 
reasonable that it can be disturbed and thus seems to give its approval to 
the decisions of the Board with regard to what is the appropriate unit. 


Thus the chief result of the Packard case was to determine that foremen 
and supervisory employees are included within the Act and that the Board 
decisions as to the administration of foremen under the Act will not be 
disturbed. We may therefore conclude that the Board decisions as previ- 
ously stated are controlling on these questions. 


C. ConcLusions 

1. Foremen and supervisory employees are included as “employees” within 
the Act for all purposes. From present indications persons who have a deter- 
minative vote in company policies*® or who are officers elected by the 
board of directors are excluded for all purposes.*® 

2. Supervisory employees (using the Board’s definition) may not be in- 
cluded in the same unit as production employees with the exceptions previ- 


ously noted. 

3. Foremen and supervisory employees do constitute an appropriate bar- 
gaining unit. 

4. The same union may represent both a unit of foremen and a unit of 
production employees in collective bargaining. 

5. Supervisory employees of various levels may be included in the same 


bargaining unit. 
Frep J. Hartizey 





* Supra, note 11. 
* Supra, note 31. 
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PRACTICE AND PROCEDURE — PLEADING — MOTIONS — SUM- 
MARY JUDGMENT AND JUDGMENT ON THE PLEADINGS. Two 
recent cases, Monroe County Finance Company v. Thomas’ and Werner 
Transportation Company v. Shimon,” raise important questions as to the 
respective purposes and uses of the procedures of summary judgment® and 
judgment on the pleadings in Wisconsin. 


In Monroe County Finance Company v. Thomas, the complaint alleged 
that the defendant and plaintiff entered into a contract whereby the plain- 
tiff was to conduct an auction of defendant’s property; that the considera- 
tion was to be 7% of the gross realized from the sale; that defendant 
breached the contract by refusing to allow plaintiff to perform; and prayed 
for recovery of 7% of the gross realized when the property was sold by an- 
other auctioneer. The answer admitted that another company conducted 
the sale, but alleged that before entering into the contract, defendant told 
plaintiff's agent that he had already contracted with this other company 
to auction the property; that plaintiff's agent told him that the earlier 
contract would make no difference; that defendant was thereby induced to 
enter into the contract with plaintiff; that defendant informed plaintiff he 
would not perform because the other company refused to release defendant 
from its prior contract. Plaintiff gave notice of motion for summary judg- 
ment. The motion itself was to strike the answer as frivolous and irrelevant 
and for judgment.* Affidavits were submitted in support of and in opposi- 
tion to the motion. Judgment was granted for the plaintiff. The supreme 
court held that the procedure used in asking for summary judgment did 
not completely meet the statutory requirements, but that, as a matter of 
law, defendant’s answer stated no defense because plaintiff had not mis- 
represented any existing fact, and consequently there was no fraud. Ac- 
cordingly, said the court, plaintiff was entitled to judgment on the plead- 
ings and the judgment appealed from should be affirmed. 

In the more recent case, Werner Trans. Co. v. Shimon, the complaint 


alleged that goods bought by defendant were carried by plaintiff from 
consignor to consignee under a bill of lading “requiring cost of transporta- 





1243 Wis. 568, 11 N.W. (2d) 190 (1943). 

#249 Wis. 87, 23 N.W. (2d) (1946). 

* Wis. Star. (1945) § 270.635. 

“In their brief on appeal respondents speak of summary judgment on the pleadings. 
For some distinctions between summary judgment and demurrer see Fehr, Appellant, 
v. General Accident Fire and Life Insurance Corporation, Ltd., Respondent. 246 Wis. 
288, 234, 16 N.W. (2d) 787 (1944). For distinction between summary judgment and 
judgment on the pleadings see Tiernan Realty Co., Inc., v. Title Guarantee and Trust 
Co. 28 N.Y.S. (2d) 420, 423 (1941). 
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tion to be paid by [defendant] consignee.” Defendant’s answer admitted 
the purchase, transportation by plaintiff, and that the charges were cor- 
rect but denied the alleged terms of the bill of lading and alleged that the 
consignor was liable for the shipping costs. Upon this state of the plead- 
ings plaintiff moved for summary judgment. As in the Monroe County 
Fin. Co. case the affidavits were technically defective; but upon defend- 
ant’s appeal from judgment for the plaintiff, the court said that defend- 
ant’s answer, as a matter of law, stated no defense because, even though 
the consignor is liable, the law is that “the carrier may also look to the 
consignee to whom the goods are actually delivered.”® Again the court said 
that plaintiff was entitled to judgment on the pleadings and the judgment 
was afiirmed.®* 

In both of these recent cases it seems that a motion for summary judg- 
ment was not the proper step for plaintiffs. If an answer is legally sufficient 
on its face but actually without foundation—that is, if it is good in form 
but false in fact—a motion for summary judgment, supported by affidavits, 
is proper. But if the answer states no defense as a matter of law, a motion 
for summary judgment is inappropriate. The device provided by statute for 
attacking the sufficiency of a pleading is the demurrer.® 

Motion for judgment on the pleadings as such is not provided for in 
our statutes.’ However, it appears that Wisconsin is in accord with those 
jurisdictions which hold that, even in a code state which has no statute 
directly authorizing the procedure, it is an inherent power® of the court to 





5 The court cited Great Northern Railway Company, Respondents, v. Hocking Valley 
Fire Clay Company, Appellant. 166 Wis. 465, 166 N.W. 41 (1918). 

"In Beyer, Appellant, v. Seymer, Respondent, 249 Wis. 257, 24 N.W. (2d) 616 
(1946), handed down several months after Werner Trans. Co. v. Shimon, supra, the 
court affirmed a judgment entered after the court granted defendant’s motion for judg- 
ment on the allegations in his plea in bar. The action was to recover damages for in- 
juries sustained by plaintiff as a result of the alleged negligent treatment of plaintiff 
by defendant physician. The plea in bar was that plaintiff had not served statutory 
Notice as required by § 330.19(5). It does not appear whether affidavits were submitted 
or what proof was taken concerning the notice and the decision does not discuss the 
appropriateness of a motion for judgment on a plea in bar. But the judgment is af- 
firmed. It is submitted that the proper procedure in this case would have been to move 
for summary judgment. Fehr, Appellant, v. General Accident Fire and Life Insurance 
Corporation, Ltd., Respondent, 246 Wis. 288, 16 N.W. (2d) 787 (1944) is directly 
in point. 

* Wis. Stat. (1945) §§ 263.06, 263.17. 

™ The statutes seem to recognize the procedure and use the phrase “judgment on the 
pleadings” at one place. Wis. Stat. (1945) § 270.29 provides that a jury may, under 
the court’s direction, assess damages when the court orders judgment on the pleadings. 

® A search of a number of treatises on common law pleading indicates that the pro- 
cedure was not used by common law pleaders. Since the adoption of the Code, some 
jurisdictions have specifically provided for judgment on the pleadings eo nomine. E. g., 
Fep. R. Crv. P., 12 (c); N. Y. Cope Civ. Pro. § 547. 
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enter judgment on the pleadings.® 

The case which is regarded as establishing that there is such a thing in 
Wisconsin’® is Madregano and another, Respondents, vs. Wisconsin Gas 
and Electric Company, Appellant.' That case is actually concerned with 
a motion for judgment on the pleadings as distinguished from such mo- 
tions as those attacking frivolous’? or sham!* pleadings or asking for judg- 
ment on an admitted claim.'* The suit was not on a contract nor was it for 
money. The plaintiff was seeking to enforce the public utility defendant to 
furnish him with service which had been cut off. The answer admitted 
that service to the plaintiff had been cut off but it went on to explain that 
it had been cut off because the plaintiff had not paid, and refused to pay, 
for as much power as had been supplied to him and that defendant had a 
claim for this. The court stated that 

. .. where the plaintiff's claim is admitted by the answer and no facts 

are alleged which if established would defeat it, the plaintiff may prop- 


erly have judgment upon the pleadings. 
The court went on to say that, since defendant had actually stated a good 


defense, plaintiff was not entitled to judgment on the pleadings in this 
particular case.1® As Wisconsin authority the court cited Kuhn, Respond- 
ent, vs. Sol. Heavenrich Company, Appellant'* and Wiesmann, Appellant, 
vs. Donald, Executor, Respondent.’® Both of these cases seem to be weak- 





* Stratton’s Independence Limited v. Dines et al., 126 Fed. 968 (C.C.D. Colo. 1904); 
Steinhauer ef al. v. Colmar, 11 Colo. App. 494, 55 Pac. 291 (1898}; James River Na- 
tional Bank v. J. R. Purchase, 9 N. D. 280, 83 N.W. 7 (1900); Bowles v. Doble, 11 
Ore. 474, 5 Pac. 918 (1885) (judgment affirmed but procedure looked upon with dis- 
favor and point made that procedure not provided for in code). Contra: D. L. Hedges, 
plaintiff in error, v. Edward Roach, defendant in error, 16 Neb. 673, 21 N.W. 404 
(1884); cf. Joseph A. Kime, appellant, v. Frank E. Jesse e¢ al., appellee, 52 Neb. 606, 
72 N.W. 1050 (1897). 

% See 4 Bryant's Wis. Pi. & Pr. (Boesel & Henderson) § 563. 

™ 181 Wis. 611, 195 N.W. 861 (1923). 

Wis. Stat. (1945) §§ 263.42, 263.44. 

% Ibid. 

4 Wis. Stat. (1945) § 270.63. 

™Madregano and another, Respondents, v. Wisconsin Gas and Electric Company, 
Appellant, 181 Wis. 611, 616, 195 N.W. 861 (1923). Quaere: May the defendant ever 
have judgment on the pleadings? 

®t is worth noting at this point that at the time of the Madregano decision the last 
sentence of the statute, R.S. 1898 § 2892 (now § 270.63), read as follows: “When the 
answer of the defendant in any case, expressly or by not denying, admits part of the 
plaintiff's claim to be just, the court may on motion order such defendant to satisfy 
that part of the claim, and may enforce the order as it enforces a judgment or pro- 
visional remedy.” A comparison with the present statute indicates several important 
eliminations, but here the important change seems to be the words we have italicized. 
Since the Madregano case was decided at a time when these words were in the statute, 
a similar case today might be distinguished on that point. Today this statute is confined 
to application to cases of actions upon contract for money. 

7115 Wis. 447, 91 N.W. 994 (1902). 
#125 Wis. 600, 104 N.W. 916 (1905). 
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ened as authorities for the existence of the procedure of judgment on the 
pleadings in that they are actions on contracts for money and might be 
construed as motions for judgment based on the statute providing for such 
judgment in the case of admitted claims.1® Furthermore, in the Wiesmann 
case the motion was based on the contention that the answer was frivolous, 
irrelevant, etc.2° Nevertheless, the words “judgment on the pleadings” are 
used in these cases and the words have been used in decisions before and 
since in a manner which leaves little question but what our supreme court 
assumes that there is in Wisconsin procedure a motion for judgment on the 
pleadings as such. 

In view of the fact that the supreme court has said that an order deny- 
ing a motion for judgment on the pleadings is not appealable! and that 
the trial court may, in its discretion, upon such motion being granted, al- 
low the party adverse to the movant to plead over,2” it appears that the 
procedure accomplishes nothing a demurrer doesn’t accomplish and has no 
advantages over a demurrer. 

In the Federal District Courts, where the demurrer has been abolished,?* 
the Rules of Civil Procedure specifically provide for motions to dismiss* 
and for judgment on the pleadings.*® And from the federal cases it appears 
that a motion to dismiss or a motion for judgment on the pleadings is the 
equivalent of a demurrer.”® In a jurisdiction where the demurrer has been 
eliminated the purpose of such motions is self-evident. On the other hand, 
it may well be asked what place the motion for judgment on the plead- 





* The Kuhn case was a suit for money due on a lease contract; the Wiesmann case 
was a suit for money due for professional services rendered. 

” Wis. Stat. §§ 263.42, 263.43 (1945). Under the Present statutes the motion is to 
strike out irrelevant, sham or frivolous pleadings. Formerly it was possible to move for 
judgment in such cases. The rationale in the case of frivolous pleadings was that a 
pleader who entered such a pleading showed such disrespect for and wasted so much 
time of the court that he did not deserve the opportunity to plead over. 

"St. Patrick’s Congregation, Respondent, v. Home Insurance Company, Appellant. 
101 Wis. 155, 76 N.W. 1125 (1898); Lancaster, Appellant, v. Vorkowski and a 
other, Respondents, 1 179 Wis. 1, 190 N.W. 852 (1922); Direct Service Oil 
Respondent, v. Wisconsin Ice and Coal Company, Appellant. 218 Wis. 426, 261 NW. 
215 (1935). Wis. Stat. §274.33 (1945) authorizes an appeal from an order which over- 
rules or sustains a demurrer. 

* See Wiesmann, Appellant, v. Donald, Executor, Respondent, 125 Wis. 600, 604, 104 
N.W. 916 (1905). 

*Fep. R. Civ. P., 7 (c). 

™“Fep. R. Civ. P., 12 (b). 

™Fep. R. Civ. P., 12 (c). 

* Gay v. E. H. Moore, Inc., et al. 26 F. Supp. 749 (E.D. Okla., 1939); Duarte v. 
Christie Scow Corporation. 27 F. Supp. 894 (S.D.N.Y. 1939) (which see for distinction 
in timing in using motion to dismiss and motion for judgment on the pleadings); United 
States v. Smith. 31 F. Supp. 359 (E.D. Pa. 1939); Kadylak et ux. v. O’Brien et al. 32 F. 
Supp. 281 (W.D. Pa. 1940) (upon a motion for judgment on the pleadings “judgment 
is proper only when no issue of fact is raised by the pleadings.”) Lehigh Valley Trust 
Co. et al. v. United States. 34 F. Supp. 839 (E.D. Pa. 1939). 
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ings has in Wisconsin where the Code makes specific provision for testing 
pleadings by demurring*’ or by objecting in the answer”® or reply.”® Since 
pleadings may also be attacked by objecting to the introduction of evi- 
dence or by asking for judgment notwithstanding the verdict, a party does 
not lose out completely by failing to object to a pleading by demurrer, an- 
swer or reply.°° 

If the device of motion for judgment on the pleadings does serve some 
purpose not adequately taken care of by other available procedures, it might 
clear some confusion and eliminate mistakes if a specific rule or statute 
were laid down.*! This rule or statute could regulate under what circum- 
stances, by which party or parties, in what manner, upon what notice, and 
at what time the motion might be made. Such rule or statute would also 
serve to definitely inform those pleaders who rely upon the Code for 
drawing their pleadings, etc., that such a procedure does exist in Wisconsin, 


ALLEN R. Soiiz 


























THE DEMURRER ORE TENUS—Plaintiff appealed from an order sus- 
taining defendant’s demurrer ore tenus to the complaint; the appeal was 
dismissed. It was held that the order was not appealable. Newman, J., in his 
opinion, stated that: 
No practice is known whereby it was competent for the defendant to 
challenge the sufficiency of the complaint by oral demurrer. Under 
present practice all pleadings are required to be in writing. This rule 
includes all demurrers to pleadings. The time was when all pleadings 
were oral. Then it was competent to demur ore tenus or orally. It is 
now familiar practice to raise the question of sufficiency of the com- 
plaint at the trial by an objection to the reception of evidence under the 
complaint. It is for convenience called a demurrer ore tenus.1 
In Wisconsin we have a practice which raises the sufficiency of the pleaa- 
mgs just before the reception of evidence at the trial. It has the effect of a 
demurrer,” but it is not considered by the courts to be a demurrer. The 











7 Wis. Stat. (1945) §§ 263.06, 263.17. 

* Wis. Stat. (1945) § 263.11. 

*” Wis. Stat. (1945) § 263.19. 

Wis. Stat. (1945) §§ 263.12 and 263.19 provide that objections, with certain 
exceptions, are waived if not taken by answer, reply or demurrer. These sections, of 
course, prohibit objections by motion for judgment on the pleadings if the objections 
are such as would be waived under either of these sections. 

™ Wis. Strat. (1945) § 251.18 provides that the supreme court shall promulgate rules 
to regulate pleading, practice, and procedure “for the purpose of simplifying the same 
and of promoting the speedy determination of litigation upon its merits.” (Italics mine). 
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*Smith v. Kiblin, 97 Wis. 205, 72 N.W. 869 (1897). 
* Hays v. Lewis, 17 Wis. 210 (1863). 
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form of the practice is an objection to evidence, but it is in substance an 
objection to the complaint. : 

Considering the practice in the light of its true effect it is interesting 
both because of the manner in which it takes place, that is, orally, and be- 
cause of the stage of the proceedings at which it is used. 


Part I 

As stated by Justice Newman, all pleadings were at one time oral. Holds 
worth wrote: 

When all objections to the writ and process had been disposed of, when 

the parties were before the court, the debate between the opposing 

counsel, carried on subject to advice or rulings of the judge, allowed 

parties considerable latitude in pleading to the issue. Suggested pleas 

will appear after a little discussion to be untenable, a proposition to 

demur will, after a few remarks by the judge, be obviously the wrong 

move. The counsel felt their way towards an issue which they could 

accept and allow.® 
In Section 265.59 of the Wisconsin Statutes and Federal Rule 16 we have 
provision for a pre-trial conference which is strikingly similar in purpose 
to the ancient formulation of pleadings before the judge, the major dif- 
ference being that what the attorneys of the middle ages said had the effect 
of evidence, for there was no provision for the admission of evidence as 
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such.* 

It appears, however, that when the Wisconsin court refers to the prac- 
tice of objecting to evidence because of no cause of action as a demurrer 
ore tenus, it is referring to a procedure developed in the Chancery more 
than it refers to oral pleading in the common law courts. Chief Justice 
Dixon seems to be the first Wisconsin jurist to refer to the practice as a 
demurrer ore tenus. He referred to it as a distinct institution rather than 
as a part of a general system of oral pleading.® 

The North Carolina court in speaking of a demurrer ore tenus, raised 
in the same manner as in our court, referred to Story and his description 
of the demurrer ore tenus in equity practice and compared it to its own 
practice, holding that it was not a demurrer under the code for purposes of 
appeal from an order over-ruling it.® 


Pease a ee ee ee 





811 Holdsworth, History oF THE ENGLIsH Law (4th ed. 1926) 635. 

*IX Ibid. 304: “Counsel took upon themselves responsibility for the truth of facts 
pleaded, and by imparlances, taken for the purpose of examining their clients on the 
fresh facts which emerged as the debate as to the real issue proceeded, the form of the 
pleadings could be adjusted to the facts as finally solicited.” 

5 Lutheran Evangelical Church v. Gristgau, 34 Wis. 328 (1884): The trial court had 
sustained an objection to evidence because the complaint stated no cause of action. 
Plaintiff appealed from the judgment dismissing the complaint. The court ruled that 
“the objection is in the nature of a demurrer ore tenus and the defendants can take 
no more advantage of their answer than if it had not been put in.” 
® Mountain Park Institute, Inc., v. Lovill et al., 198 N. C. 642, 153 S.E. 114 (1930). 
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Story, in writing on the demurrer ore tenus, tells us that “Where a de- 
murrer is put into the whole bill, for causes assigned on the record, if these 
causes are over-ruled, the defendant will be allowed to assign other causes 
of demurrer, ore tenus, at the argument.”? 

The demurrer ore tenus, as known in equity, was not a separate demur- 
rer but rather an assignment of another cause or reason to sustain the de- 
murrer already made.* Thus it was impossible to demur ore tenus if there 
was no demurrer on record.® The assignment of causes of demurrer, ore 
tenus, was restricted to cases where the demurrer was to the whole bill.!° 
So if one answered to part and demurred to part he must assign all of his 
grounds of demurrer of record. Further, even if he demurred to the whole 
bill, the court would usually refuse to allow the assignment of a cause or 
ground, ore tenus, if it had been assigned of record and over-ruled.™ In 
1864, however, Vice Chancellor Kindersley held: 

Where a demurrer for want of parties was over-ruled merely because 

it did not state the parties, his Honour could not help thinking there 

was no reason why a demurrer ore tenus (on the same ground, stat- 
ing the parties) was not admissible. Therefore there not being any ap- 
parent mischief in such a course the demurrer ore tenus would be 


allowed.!? 
It is worthy of note that even though a party is successful in sustaining 


a demurrer upon grounds assigned, ore tenus, neither party will be al- 
lowed costs.'* 

In American chancery courts the demurrer ore tenus is the same as in 
Engiand, with the exception that before one can demur ore tenus he must 
pay the cost of the demurrer of record.’ 

It is significant that in all the above cases the practice was to assign 
grounds for demurrer, ore tenus, only at the argument on the demurrer. 
An exceptional case is one in the Massachusetts reports which seems to al- 
low a demurrer ore tenus after the answer or after argument on the de- 





7 Srory, Eourry Preapinc (7th ed. 1865) 413, § 464. 

* Pitts v. Short, 17 Ves. Jun. 213, 34 Eng. Rep. 82 (1810). Lord Chancellor Eldon 
held: “If the cause of the demurrer on the record is not good, he may at bar assign 
another cause.” Other English cases considering the demurrer ore tenus are: Tourton v. 
Flower, 3 P. Wm. 370, 24 Eng. Rep. 1105 (1735); Attorney-General v. Brown, 1 Swans. 
288, 36 Eng. Rep. 393 (1818); Pyle V. Price, 6 Ves. Jun. 779, 31 Eng. Rep. 1305 (1802). 

* Durant v. Redman, 1 Vern. 78, 23 Eng. Rep. 324 (1682). See also Hook v. Dor- 
man, 1 Sim. & S. 227, 231, 57 Eng. Rep. 92 (1823). 

Shephard v. Lloyd, 2 Y. & J. 490, 148 Eng. Rep. 1012 (1828). See also Gilbert v. 
Lewis, 1 De. G., J. & S. 37, 46 Eng. Rep. 15 (1862). 

41 Bowman v. Lygon, 1 Anst. 4, 145 Eng. Rep. 781 (1792). 

13 Pratt v. Keith, 12 Weekly Reporter 394 (1864). 

48 See note to Durant v. Redman, 23 Eng. Rep. 324. 

% Garlick v. Strong and Garlick, 3 Paige Ch. (N. Y.) 440 (1832). See: Bainkerhoff 
v. Brown, 6 Johns Ch. (N. Y.) 149 (1822), where the court wrote, “Several 
for the demurrer have been assigned, some of which are put upon record, and others 
are assigned ore tenus at the bar, according to the cotrse of the practice.” Chase v. 
Searles, 45 N. H. 512 (1864). Taylor v. Holmes, 14 Fed. 498 (1882). 
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murrer.’° There, some of the defendants demurred, some filed pleas. The 
demurrer was over-ruled. The defendants who pleaded moved to amend 
their pleas. These amendments were allowed. Then all the defendants 
demurred ore tenus to the plaintiff's bill on the ground of defect of par- 
ties. This was allowed with leave to plaintiff to amend. It is obvious that 
the demurrer ore tenus in that case is not the same as that practiced in 
most chancery courts. It is, however, more closely analogous to the Wis- 
consin demurrer ore tenus, in that it is a distinct proceeding rather than 
a part of the regular demurrer. Further, the Massachusetts demurrer ore 
tenus, like the Wisconsin practice of the same name, is a departure from the 
historic place that the demurrer had in determining basic issues of law be- 
fore the facts were even put in issue. 

The question presented by the above chancery cases is whether, in a 
code state such as Wisconsin, the demurrer ore tenus, as it was known in 
equity, still exists. In an essay written in 1847 urging the formulation and 
adoption of a code of civil procedure, David Dudley Field suggested that 
while the trial under the uniform system should be similar to that at law, 
the pleadings should be similar to those in equity. 

The pleadings in equity being framed on simple and just principles, 

will naturally serve as a model for the rest. Nothing will prevent it 

but their present length and peculiarity. But these will disappear as 

soon as they cease to be used for obtaining testimony by means of a 


discovery.'® 
Without going further one would think that under the “Field Code” 


grounds of demurrer might be assigned orally at the argument as it was 
done in equity. 

Sections 123 of the code of 1848 and 263.09 of the Wisconsin Statutes, 
however, provide that “The demurrer shall distinctly specify the grounds 
of objection to the complaint.” This added to the statement of Field in the 
Commissioners’ Report of 1848 that “the pleadings . . . are the written 
allegations of the parties of the cause of action on one side, and the de- 
fense on the other”? would seem to leave very little room for speculation 
as to the survival of the demurrer ore tenus as known in the old equity 
practice. The purpose that Field gives to pleading under the code is, how- 
ever, not incompatible with such practice: 


Their object is three-fold: to present the facts on which the court is 
to pronounce the law; to present them in such a manner as the precise 





45 Crease v. Babcock, 51 Mass. (10 Metc.) 525, 531 (1846). See Wright v. Dame, 
42 Mass. (1 Metc.) 237, 241 (1840) where a demurrer to the whole bill was over- 
ruled and demurrer ore tenus to part of the bill was sustained. It appears to be con- 
sidered a separate demurrer. 

1111 Coan, SPEECHES AND ARGUMENTS OF Davin Duprey Fiecp (1890) 258. 

1 First REPORT OF THE COMMISSIONERS ON PRACTICE AND PLEapiNGs, Albany, (1848), 


comment to sec. 118. 
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points in dispute shall be preserved, to which proof may be directed; 
and to preserve the record of the rights determined.!* 

In New York the question of assignment of grounds of demurrer at the 
argument under the Code was dealt with in Wilson v. The Mayor of New 
York.!® There was a demurrer on the ground that the complaint stated 
no cause of action. At the argument it was urged that the complaint was 
defective in that it didn’t give the court jurisdiction. (It will be remem- 
bered that there was no waiver of objection to jurisdiction under Section 
127 of the original Code, later Section 148 of the New York Code and 
now Section 263.12 of the Wisconsin Statutes). The court held: 


It would seem that the legislature intended that the demurrant should 
distinctly apprise his adversary of the precise question it was intended 
to discuss, and that the trial of an issue at law should be confined to 
the very grounds of demurrer assigned . . . . It is true that under Sec- 
tion 148 the objection to the jurisdiction of the court is not deemed 
waived . . .; still it by no means follows that it can be raised on the 
argument of a demurrer that assigns another cause. 
The court then went ahead and dealt with the question of jurisdiction in- 
asmuch as both parties acquiesced in such consideration. The court further 
stated that it did not “wish to be understood as giving any decided opin- 
ion upon the construction of the Code” and thus left the question open. 

In Burhop v. The City of Milwaukee’ the Wisconsin Supreme Court 
considered the issue of defect of parties under a demurrer sustained pro 
forma which assigned in writing only the ground that there was no cause 
of action. The court reversed the trial court because the statute required the 
grounds to be specified, but directed that the defendant should be per- 
mitted to object for want of parties. But as in the New York case, the court 
took such action because the parties had agreed to it. 

The digests have many cases stating that one cannot assign grounds at 
the argument for sustaining a demurrer other than those stated in the 
complaint.24 These cases, in effect, hold that there is no demurrer ore 
tenus as it was known in equity. Yet, in none of them does it appear that 
it was argued that there was such a thing as assignment of grounds of de 
murrer, ore tenus, in equity; and that the code could possibly have not ex- 
cluded such a practice, inasmuch as the code was supposed to largely take 
over the equity system of pleading, and inasmuch as the demurrer, ore 





8 Ibid. 

4 E. D. Smith 675, 684, 686 (1855)—Reversed on appeal to the general term: 15 
How. Pr. R. 500 (1857). The court held, “I can see no reason why a demurrant should 
be allowed to state one cause of action and succeed on another he has not stated.” 


18 Wis. 431 (1876). 
* For examples, see: Loomis v. Tafft, 16 Barb. 541 (1853); Bank of Lowville v, Ed- 
wards, 11 How. 216 (1855). 
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tenus, was a specific assignment of causes of demurrer as distinguished 
from attempts to make vague and indefinite assignments. So, today, the 
practice is: when in doubt put all grounds in your written demurrer. This, 
of course, does not tell the other party what the demurrant’s main ground 
of objection is and defeats the purpose of stating grounds. 


Part II 


As pointed out in the first paragraph, supra, objections to the complaint, 
ore tenus, do exist in Wisconsin today. They are different from their name- 
sake, however, in that they are not made until the trial, after an issue of 
fact has been arrived at, and in that there is no prerequisite of a demurrer 
on record.** The practice is unique in that the demurrer, as it developed in 
early Germanic and Anglo-Saxon law, was a refusal to answer. As quoted 
by Professor Robert W. Millar from the Termes de la Ley, edition of 1641: 

Demurrer is when any action is brought and the defendant pleadeth a 

plea, to which the plaintiff answereth that he will not answer for that 


is not a sufficient plea in law and the defendant saith to the contrary 
that it is a sufficient plea.** 


If a party neglected to demur to an insufficient plea but “replied or rejoined, 
as the case might be, advantage might still be had of this defect when the 
cause stood ready for judgment, by stating such matters as a reason why 
such judgment should be arrested; and if that occasion was let pass, it 
would still remain such a blemish as would make the judgment erroneous 
and therefore might be discussed in a writ of error.”*4 Between these stages 
there was no opportunity to test the pleadings, except perhaps, the demur- 
rer to the evidence, and that went to the cause of action stated by the evi- 
dence rather than by a pleading.”® 

The English Chancery Court began, in the first part of the 1800s, to aban- 
don the “common law rule by which the demurrer was interposed in ad- 
vance of the answer on the merits” by “permitting or requiring the objection 
in the point of law to be pleaded along with the latter.”**° The New York 
Code of 1848, in Section 127, which is Section 263.12?" of the Wisconsin 
Statutes made the first departure from the old common law tule in 
actions formerly of the nature of those at law as well as those of an equit- 
able nature. It is under this statute that objections to the jurisdiction of the 
court or to the sufficiency of the complaint are reserved so that they may 





™ Armstrong v. Gibson, 31 Wis. 61, 67 (1872); Wis. Stats. (1945) § 263.12. 

® Millar, The Fortunes of the Demurrer, 31 Iti. L. Rev. 429, 439. 

“III Fintason, Reeves’ History oF THE ENGLIsH Law (1880) p. 615 

* Gibson and Johnson v. Hunter, 2 Hen. Bl. 187, 205, 206; 126 Eng. Rep. 499 (1793). 

* Millar, supra, 628. 

* Wis. Stats. (1945) § 263.12: “If not interposed by demurrer or answer, the de- 
fendant waives the objections to the complaint except the objection to the jurisdiction 
of the court and the objection that the complaint does not state a cause of action.” 
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be raised by an objecion at the trial or a demurrer ore tenus.?® Section 127 
did not specifically provide that an objection could be made to the com- 
plaint at the beginning of the trial. However, the practice may be traced 
to the original Section 144 which provided that allegations in the complaint 
and answer not controverted. by answer and reply shall be taken as true, 
“But the allegation of new matter in a reply shall not conclude the defend- 
ant, who may on the trial avail himself of any valid objection to its suffi- 
ciency.” (In the Code, as originally adopted, there was no demurrer to 
either the answer or the reply.)?® So it is readily understandable that since 
the testing of some of the pleadings at the trial was specifically provided 
for, the provision of no waiver of certain objections to the complaint, which 
was probably made for purpose of preserving objections after the verdict, 
led to a new mode of pleading, if it may be called such. 

Why the practice of raising this objection is made indirectly by an ob- 
jection to the receipt of evidence*® is not clear. In Burnham v. DeBevorse, a 
New York trial court held “The defect in this complaint . . . is not waived 
by any pleading but may be raised whenever the parties are before the 
court, either at special terms by motion or on the trial by motion in arrest 
after verdict.”*1 In that case two of the defendants after putting in an an- 
swer denying all the material allegations of the complaint, moved for judg- 
ment on the ground that the complaint did not state a cause of action. The 
court considered the question properly raised. A New York Court of Ap- 
peals opinion delivered about the same time as the Burnham case in con- 
sidering Section 148 of the Code (1945 Wisconsin Statutes, Section 263.12) 
reads: 

The defendants’ counsel took the objection on the trial, substantially 


that the defendants were not charged by the complaint or evidence 
with a joint liability to the plaintiff. . . . The objection came in time.” 


It would appear that an objection to the complaint, followed by a mo- 
tion for judgment, if the trial court sustains the objection and no amend- 
ment is allowed and made, would serve the purpose of the defendant, and 
yet not cause the defendant to become concerned with the law on objec- 
tions to evidence which really has nothing to do with pleading as such. 
If an objection were made in this way, there would be no reason for a 
decision such as McPhee v. McDermott*® where defendant objected to the 
receipt of evidence under plaintiff's second cause of action at the time 





* Cary v. Wheeler, 14 Wis. 281 (1861); Jenks v. Allen, 151 Wis. 625, 139 N.W. 433 
(1913); Hoff v. Olson, 101 Wis. 
 CoMMISSIONERS’ REPoRT OF 1848, supra, comment to sec. 118. 
* CLarK oN Cope Preapinc (2d ed. 1947) 533. 
8 How. Pr. Rep. 159 (1853). 
** Montgomery County Bank v. Albany City Bank, 7 N.Y. (3 Selden) 464 (1852). 
%77 Wis. 33, 45 N.W. 808 (1890). 
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plaintiff introduced evidence supporting the first cause of action but did 
not object to the offer of the specific evidence supporting the second cause 
of action when later introduced. Because the objection was made at the 
wrong time the Supreme Court held it did not have to consider the issues 
raised by it. An earlier seemingly more desirable decision by the Wisconsin 
Court considered a motion to withdraw a reply and substitute a demurrer 
as having the effect of an objection to the evidence because no cause of 
action was stated, and considered the issues raised thereby.** Thus, although 
calling the motion an objection to the evidence, it did not require that it 
follow the rules laid down for objection to evidence. 


The demurrer ore tenus of today, or the motions and objections that 
are covered by that term, go more to the actual absence of a cause of ac- 
tion on the part of the plaintiff than to the improper statement of the cause 
in the complaint. “Upon a demurrer ore tenus, a pleading must be liberally 
construed, even more so than under a general demurrer.”** Further, if the 
answer contains facts which aid the complaint, the demurrer ore tenus 
will not raise any issue for the Supreme Court to consider on appeal.*¢ 
Under the same reasoning the Supreme Court will not reverse the trial 
court for over-ruling an objection to a complaint which states no cause of 
action if evidence is admitted showing that plaintiff actually has a cause 
of action.3* 

From our discussion in Part [ it will be remembered that a ground of 
demurrer could not actually be assigned, ore tenus, when it would raise 
the same issues as the grounds of demurrer assigned as of record. In re- 
gard to the Wisconsin demurrer ore tenus, as it exists today, there is no 





* Akerly v. Vilas, 21 Wis. 377 (1867). 

* M. Schultz Co. v. Gether, 183 Wis. 491; 198 N.W. 433 (1924). In accord is Teet- 
shorn v. Hull, 30 Wis. 162 (1829). 

* Tilton v. Gates Land Co., 140 Wis. 197, 206; 121 N.W. 331 (1909); the court 
would not reverse, for reversal would be for amendment only. Contra: Wisconsin Lake 
and Ice Cartage Co. v. Pike and North Lakes Ice Co., 115 Wis. 377, 91 N.W. 988 (1902) 
where it was held that the only issue raised by a demurrer ore tenus is whether the 
complaint, itself, states a good cause of action; Lutheran Church v. Gristgau, 34 Wis. 
328 (1884). 

*7 Dixon; Ch. J., held: “where evidence has been admitted, being only generally ob- 
jected to, and the same was strictly inadmissible on technical grounds, as the complaint 
or answer did not properly or sufficiently state the facts . . . yet the testimony being ad- 
mitted stating a good cause of action or defense on the merits . . . and it appearing there 
was no surprise . . . the verdict or judgment will not be disturbed and an amendment 
will be directed,” Bowman v. Van Kuren 29 Wis. 209, (1871). See also, Gross Coal 
Co. v. Milwaukee 148 Wis. 72 134 N.W. 139 (1912), where the defendant objected 
to the reception of evidence under the complaint, the objection was overruled, evidence 
was received, and the defendant appealed from an order setting aside the verdict and 
granting a new trial. Court said that the motion for new trial, in this particular case, 
presented only question of sufficiency of evidence and that other orders can only be 


reviewed on an appeal from judgment. 
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such prohibition and a party can again call the trial court’s attention to its 
want of jurisdiction or the plaintiff's failure to state a cause of action.38 

The plaintiff has no less chance to amend on a demurrer ore tenus than 
he has on a regular demurrer. Thus the plaintiff has usually the option of 
standing on the complaint, letting judgment go against him and appealing, 
or amending and assigning the order sustaining the objection as error in 
an appeal from the judgment.®® (One cannot appeal from an order made 
on a demurrer ore tenus).*” The power to amend, however, is in the sound 
discretion of the court.*? 

Heretofore, our discussion has centered on the demurrer ore tenus to 
the complaint. Like Section 263.12 of the Wisconsin Statutes dealing with 
objections to the complaint that are not waived, Section 263.19 preserves 
objections to the counterclaim regarding jurisdiction of the court and the 
cause of action. Thus the demurrer ore tenus exists for use against the 
counterclaim.4? As to the cross complaint, Section 263.15(2) specifically 
provides that the party against whom relief is demanded “may object 
thereto at the trial for insufficiency.” 

Section 263.16 of the Wisconsin Statutes provides several grounds of 
demurrer to the answer. But nowhere is there provided that there be a 
waiver for failure to demur except in the section applying only to the 
counterclaim. And, by the same token, there is no provision reserving any 
objection. If, however, a question were raised at the trial, for example, as 
to defendant’s capacity to maintain a legal defense, the court would prob- 
ably say that policy of the waiver section (263.12) of the Statutes applies 
so as to preserve objections to the answer because of failure to state a de- 
fense that was what the court did in regard to objections to the counter- 
claim before the waiver statute in respect to the counterclaim was passed.** 
Neis vy. Franzen“ indicates that an objection that there is a failure to state 





* Watson v. The City of Appleton, 62 Wis. 267 22 N.W. 475 (1885). Defendant's 
demurrer on the grounds of no jurisdiction and no cause of action, was overruled, he 
answered at the trial, he objected to the admission of evidence for the same reasons 
he had demurred; the objection was sustained and judgment of non-suit was entered, 
from which plaintiff appealed. Court justified its affirmance on the ground that it 
would have reviewed the order on the demurrer on appeal from the judgment. See 
Armstrong v. Gibson 31 Wis. 61, 67 (1872), where court held that the objection that no 
cause of action is stated by the complaint or that the court has no jurisdiction may be 
made at any time during the progress of the trial, that where the demurrer was overruled 
the doctrine of res adjudicata did not apply to dismissal of the complaint after the trial. 

*® Orton v. Noonan, 18 Wis. 447 (1864). 

“Smith v. Kiblin, 97 Wis. 205 72 N.W. 869 (1897). 

“ Schultz v. Gether, 183 Wis. 491 198 N.W. 433 (1924). 

® Akerly v. Vilas, 21 Wis. 377 (1867); South Milwaukee Boulevard Heights v. Harte, 
95 Wis. 592, 70 N.W. 821 (1897). 

* Akerly v. Vilas, supra: “As to waiving any defect for want of parties the same prin- 
ciples apply to the counterclaim as to the complaint.” 

“18 Wis. 537, (1864). 




















May] NOTES AND COMMENTS 435 


a good defense may be made at the trial. In Bowman v. Van Kuren* an 
objection was made to the reception of evidence under the answer because 
the facts did not constitute a defense. The court raised no objection to such 
a procedure, but refused to consider the issue raised by it because the evi- 
dence later admitted showed that the defendant had a good defense. In the 
Boulevard Heights case*® demurrers ore tenus to the answer and counter- 
claims were made and the court discussed issues raised by them and other 
motions on appeal from the judgment, but didn’t discuss the question as 
to whether the issues were properly raised. The lack of attention given to 
objections to the answer at the trial would seem to indicate that the prac- 
tice is accepted by the Supreme Court. 

At this point, notice should be taken of the fact that the drafters of the 
federal rules saw fit to provide that objections of failure to state a claim or 
a defense may be made at the trial.*7 

It is said that the demurrer ore tenus is used by careful counsel. Clark 
says its use involves an important question of strategy: “Unless the demur- 
rer will raise the only issues in the case, the tendency is to hold back the 
claims of law until the trial and thus concentrate all one’s strength at one 
time.”48 

In light of the modern tendency to compel the postponement of a good 
share of the questions on the law until the trial,*® the demurrer ore tenus 
occupies a prominent place in the law of civil procedure. It may be viewed 
under the light of the English practice under rule 2 of Order XXV which 
provides, in essence, that all points of law may be raised by any party in 
his pleadings and shall be disposed of by the judge at or after the trial or 
before the trial in his discretion. [t is said that under the rule a party 
is not bound to make an objection in point of law in his pleadings but 
may urge any such point of law at the trial.°! Interesting, too, is the fact 
that Federal Rule 12(d) allows the court to postpone hearing and determi- 
nation of all “defenses” of law until the trial.5? 

This tendency towards postponement of consideration of objections to 
the pleadings until the trial, where it is possible to consider issues of law 





“29 Wis. 209 (1871). 

“South Milwaukee Boulevard Heights v. Harte, supra. 

“' Federal Rules of Civil Procedure, Rule 12(h): “The defense of failure to state-a 
claim upon which relief may be granted and the objection of failure to state a legal 
defense may be made by a later pleading, . . . or by a motion for judgment on the 
pleadings, or at the trial on the merits . . . Whenever it appears . . . that the court 
lacks jurisdiction of the subject matter, the court shal] dismiss the action.” 

“ Crank on Cope Pieapinc (2d ed. 1947) 535. 

* Ibid. 

™ OpcERs ON PLEADING AND Practice (10th ed. 1930) p. 175. 

™ McDougall v. Knight (not reported) (1886) quoted by Odgers as stating the 
prevailing rule at page 176. 

" See discussion in CLark p. 540. 
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without being restricted to formal allegations of a party,5* emphasizes the 
importance of trial proceedings and places the trial in a place of emi- 
nence comparable to its position in the middle ages.** 


SUMMARY 


To summarize briefly, there are two types of demurrer ore tenus: One 
is an assignment of an additional ground of demurrer orally at the argu- 
ment on the written demurrer; the other, a proceeding which has grown 
up under the Code whereby an issue of law, which goes to the existence 
of a cause of action or to the failure to state a defense by a pleader or to 
the want of jurisdiction of the court, may be raised at the trial independent 
of the question as to whether there is a demurrer on the record or not. 
The first type entails a possibility of eliminating the practice of putting 
useless grounds of demurrer in the written demurrer only as a matter of 
safety. The second type appears to be a link in a chain of reforms directed 
towards the determination of all issues of law and fact at the same hearing. 


Trayton L. Larurop 





ELECTION OF REMEDIES*—The doctrine of election of remedies has 
been fraught with much uncertainty and misapplication because of its 
relationship to the doctrine of election of substantive rights and because 
its operation achieves substantially the same affect as res adjudicata and 
estoppel in pais. The first difficulty would seem to be patent in the doctrine 
itself since every remedy exists to vindicate a legal right and is to that 
extent inseparable from it. The second source of misunderstanding is, how- 
ever, due to a failure to distinguish between res adjudicata, estoppel and 
election of remedies as three separate and distinct doctrines. This fact 
was pointed out in Rowell v. Smith where Justice Marshall explained and 
contrasted all three at great length.? 

From the earliest, election of remedies and its application has been close- 
ly connected with the common law corridors of action and the theory doc- 





%3 Ibid. 

“1X Hoipswortu 304. See comments of Field to Section 118 in the ComMIssioNERs’ 
Report of 1848. Field wrote that the present trial is the only thing analogous to the 
ancient oral pleading and that the old practice lost “‘an essential part of its character” 
when the pleading was removed from the direct supervision of the judge. Aren’t we 
reinstating some of the old ideas with our pre-trial conference and our objections to 
pleadings at the trial? 


* This note is written as a supplement to a comment bearing a similar title and 
appearing in the 4 Wis. L. Rev. 33 (1926). As an attempt to review the few significant 
Wisconsin cases since that date, an effort will be made to avoid repetition. 

1 RESTATEMENT, Contracts, § 484 (6)(1932). 
? Rowell v. Smith, 123 Wis. 510, 102 N.W. 1 (1905). 
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trine of pleading. Wisconsin cases decided long after the Code and the one 
form of action went into effect often fell back on the old common law 
counts to determine whether a pleader had or had not pursued an “incon- 
sistent theory”. It has been variously defined, but on the whole: 


Its rationale is that courts will not permit suitors solemnly to affirm 

that a given state of facts exists from which they are entitled to a 

particular relief and afterwards assume that a contrary state of facts 

exist from which they are entitled to inconsistent relief.* 
In addition to a contrary state of facts, a fatal inconsistency exists when 
one remedy is repudiated in favor of another; thus, electing to bring suit 
for dower will thereafter preclude the widow from maintaining an action 
upon the marriage settlement.® Here is also apparent the doctrine of sub- 
stantive rights. A position on the validity of a statute which fixes the legal 
relations of the parties prevents the proponent from later attacking the 
statute.® 

A previous article’ reviews Wisconsin cases up to Mueller v. Michels® 
Since that date, numerous cases have reiterated the essential points laid 
down in the above cases and those cited in the previous comment. Two in 
particular, however, have announced principles that have a problematical 
affect on the doctrine under the present Wisconsin Code of pleading. 

The first case was, Bischoff v. The Hustisford State Bank.® This case 
involved the problem which most frequently raises the question of elec- 
tion; a contract alleged to have been induced by fraud. The plaintiff pur- 
chased what developed to be some worthless securities from the defendant 
bank and brought suit to recover. The complaint stated two inconsistent 
causes of action, an innovation at that time. One alleged a cause of action 
for legal recission reciting that the plaintiff had been fraudulently induced 
to purchase some stock by the defendant’s wilful misrepresentations, that 
upon discovery of the fraud, the plaintiff had tendered back the stock and 
was attempting to recover the purchase price. The second cause of action 
was for the breach of a collateral covenant by the defendant to repurchase 
the stock at any time upon thirty days notice. Upon demurrer, the trial 
court ordered the plaintiff to separate the two counts and elect which 
cause he would try first. 

Upon appeal from this order, the Supreme Court did not discuss the 
problem as to whether the plaintiff could sue on a separate covenant with- 





* Jackman v. Eau Claire National Bank, 125 Wis. 465, 486; 104 N.W. 98 (1905). 
*18 Am. Jur. 131. 

® Grizzard v. Fite, 137 Tenn. 103, 191 S.W. 969 (1917). 

* Pera v. Village of Shorewood, 176 Wis. 261, 186 N.W. 623 (1922). 

74 Wis. L. Rev. 33 (1926). 

® Mueller v. Michels, 184 Wis. 423, 199 N.W. 380 (1924). 

°195 Wis. 312, 218 N.W. 353 (1928). 
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out affirming the entire agreement and held that the first cause of action 
was clearly inconsistent with the latter. But in view of the amended pro- 
visions of Section 263.04 of the Wisconsin Statutes of 1915, it was permis- 
sible to plead inconsistent causes in the same complaint and pray for 
relief in the alternative. However, the court said: 

The rule that under the Statute inconsistent causes of action may be 

properly joined cannot operate so as to impair the rule that a party 

cannot pursue inconsistent remedies. In this case if there was fraud 
in the inducement the plaintiff had the right to elect whether he would 
disaffirm the contract and recover the consideration or affirm the con- 
tract and sue for damages on account of the fraud. 
The court stated that while an action for breach of contract or for damages 
due to fraud would have been an election barring a later suit for recission, 
the reverse of the proposition was not true because the second cause of 
action proceeded upon entirely different grounds and was not an effort 
to relitigate the issues present in the recission action. At first blush, it 
would seem that the court was saying that while an action for breach was 
inconsistent with one for recission, an action for recission was not incon- 
sistent with one for damages. It is more probable that the court was merely 
restating the proposition that an action for recission does not bar a later 
action which affirms the contract because the failure of the former action 
is a determination that the contract is in force and therefore an action there- 
on will lie. One will never be barred by pursuing a remedy that was er- 
roneously supposed to exist except upon the principal of estoppel.’° Here 
the court stated that the plaintiff could have made the first cause set out 
in the complaint the basis of a separate suit, failed to recover, and then 
brought a second suit for damages on account of the fraud; but he could 
not have brought two actions had he sued for the fraud first. 

The court then went on to say that the entire procedure was in the 
hands of the pleader in the first instance. He might, if he chose, request in- 
consistent relief in the alternative, and having so drafted his complaint he 
was entitled to trial of both causes, the order of trial to be determined by 
the trial court. It was realized that this might pose many vexatious prob- 
lems for trial judges, and the order should be determined with an eye 
to economy and speed. The court might try both together, or separately 
depending on the nature of the causes alleged. 

Both inferentially and by direct statement, this case seems to hold that 
one may plead inconsistent causes and hence pursue inconsistent remedies 
if the causes are combined in the same complaint. It is arguable that per- 
mitting the plaintiff to first try the action of recission and failing that to 





” See note (2). 
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proceed to trial on the question of fraud was allowing him no greater 
right than he formerly enjoyed; but under the ruling of the Bischoff case 
the order of trial is merely a matter of procedural convenience and it seems 
unlikely that once the causes are combined as here, the plaintiff could be 
denied the right to litigate the question of recission by being compelled to 
try the case for fraud first by the trial court. Such an interpretation would 
seem to be capricious in the extreme and amount to a denial of one remedy 
to the plaintiff at the discretion of the trial court. 

The next case, however, proved that though the pleader might in his 
discretion combine inconsistent causes in the first instance, if he failed to 
take advantage of that advanced pleading device, the doctrine of election 
of remedies would be upon him with all of its old force and vigor. 

In Beers v. The Atlas Assurance Co., LTD.," the cause was before the 
court for the third time. Again the transaction at the foundation of the 
suit was a contract alleged to have been induced by fraud. The plaintiff had 

‘ assigned a substantial portion of his property and interest in an insurance 

agency to the defendants upon their oral promises to do a number of things. 
The prior oral agreements in no manner resembled the final written con- 
tract. In both of the previous hearings, the plaintiff attempted to ground 
his action in fraud and deceit and upon appeals from demurrers in both 
trials, the Supreme Court held that a cause of action could not be proven 
in deceit or fraud when the evidence that would be required to substan- 
tiate it would concern and prove prior inconsistent oral agreements con- 
trary to the parol evidence rule.’* They did feel that a good cause of action 
was stated in breach of contract. Upon the third trial, the complaint al- 
leged three causes of action: (1) in equity for recission; (2) for an account- 
ing of the property conveyed by the plaintiff to the defendant; and (3) 
judgment for breach of contract, pleaded in that order. 

On this appeal, the Supreme Court stated that notwithstanding the fact 
that language in the former opinions may have led the plaintiff to believe 
that he could prove the prior oral misrepresentations in a suit in equity to 
rescind, the former actions had been grounded upon damages for the 
fraud and he had thereby elected to affirm the transaction. This barred 
any subsequent action for recission. The portion of the Bischoff case quoted 
above was cited by the court to sustain its finding. 

From these two cases, it would seem a fair inference that the doctrine of 
election of remedies as laid down in past cases has been altered in Wiscon- 
sin to the extent that pursuing an inconsistent remedy will not be a bar 
where and only where the several causes are united in the same complaint. 





231 Wis. 361, 285 N.W. 794 (1939). 
2215 Wis. 165, 253 N.W. 584 (1934). 
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This would seem to be so despite the affirmative language in the Bischoff 
case that forbids it because the result of the case was clearly contra to that 
particular language and the paragraph itself played no part in the decision. 
But if the pleader neglects to join them in the first instance, he has lost the 
option which he once had, and will not be allowed to pursue them in two 
separate and independent actions except in the manner consistent with the 
traditional doctrine of election of remedies. 


Rosert HEBERT 





PROPERTY — THE LEASE-PURCHASE CONTRACT OF THE 
FARM SECURITY ADMINISTRATION. An installment home-purchase 
contract which will give to the buyer a “cash surrender value” if he is un- 
able to complete his contract after having made substantial payments, has 
recently been proposed as an important reform in the home-purchasing 
arrangements in this country.’ The purpose of this comment is to analyze 
one form such a contract might take, the so-called “lease-purchase” form 
against the background of existing case law. 


GENERAL Rutes ON ForFEITURE 


One of the problems raised by the cases is that of the enforcement of 
forfeitures. Concern about the forfeiture that may result when a person 
buying land in installments under a long term contract is unable to meet 
his payments is not new.? The law of many states permits the vendor to 
declare such a contract at an end when the contract contains a “time is of 
the essence” clause and such clause is not waived by the vendor. By the 
prevailing view the buyer who has defaulted is unable to recover the pay- 
ments he has made over and above the actual damages suffered by the 
vendor. Thus in a recent New Jersey case,* the Chancery Court upheld the 
vendor’s declaration terminating the contract even though $1500 of a total 
price of $1800 had been paid in. It was only because the Court of Errors 
and Appeals was able to find a waiver that the case was reversed on ap- 
peal.> In another New Jersey case® the buyer was 30-40 minutes late in 





1 TWENTIETH CENTURY FuND, AMERICAN Housinc—Problems and Prospects (New 
York, 1944) 303, 304. 

? Ballantine, Forfeiture for Breach of Contract (1921) 5 Minn. L. Rev. 329; Corbin, 
The Right of a Defaulting Vendee to the Restitution of Installments Paid (1931) 40 
Yate L. J. 1013. 

*39 Cyc. 1381; Ballantine, supra note 2; Corbin, supra note 2, Vanneman, Strict 
Foreclosure on Land Contracts (1930) 14 Minn. L. Rev. 342 and cases cited therein. 

*Bommelyn v. Moss, 121 N. J. Eq. 551, 191 Atl. 842 (1937). 

5 Bommelyn v. Moss, 123 N. J. Eq. 236, 197 Atl. 6 (1938). 

* Doctorman v. Schroeder, 92 N. J. Eq. 676, 114 Atl. 810 (1921). 
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arriving with the purchase money. When she arrived the vendor refused 
to accept the money, declaring the contract terminated. The Court of Er- 
rors and Appeals here upheld the vendor, and refused to find a waiver be- 
cause the vendor waited for the buyer for a half-hour, the result being that 
the buyer could not get specific performance. 

No extreme forfeiture case as been found in Wisconsin where the con- 
tract was of the installment type, but in Neumann v. Gorak," a case in- 
volving an earnest money land contract, the Wisconsin Supreme Court 
found time to be of the essence where it was not expressly stated to be so 
on the ground that such was the intent of the parties gathered from all the 
facts and circumstances of the case. In the case the purchaser delayed in 
making arrangements to borrow money to complete the contract and as a 
result he was four days late. The contract provided that the earnest money 
payment of $100 should be retained by the vendor in case of default. The 
purchaser brought an action for specific performance, or alternatively for 
damages, or alternatively for a return of the down payment. He was denied 
any relief. 


THE Farm Security ADMINISTRATION 


Form oF ConTRACT AS A SOLUTION 


As the name implies, the form is designed for the sale of farms but it 
contains many clauses and features which are readily adaptable to the 
sale of any kind of real estate. Some of these clauses have been selected 
from the contract and an attempt will be made to show what effect courts 
in the past have given to the same or similar clauses in order to determine 
just how helpful to the vendee or the vendor these clauses will be. 

The contract is called a “lease-purchase contract” and purports to be an 
installment land contract and a lease at the same time. It provides for the 
payment of a monthly sum which is to be broken up into various compo- 
nents. Among these is a fixed sum for rent of the premises, another sum 
which is used to build up a reserve so that in the event the vendee cannot 
make his payments, this reserve may be applied for a certain length of 
time, and another sum for principal and interest payments. The contract 





7243 Wis. 503, 11 N.W.(2d) 155 (1943); cf Pierson v. Dorff, 198 Wis. 43, 233 N.W. 
579 (1929) where the Wisconsin Supreme Court, in a claim for restitution of the 
earnest money payment, denied relief and gave the rule for determining the measure 
of damages in case of default by the purchaser to be “the difference between the con- 
tract price and the actual or market value of the property at the time of the breach of 
the contract, less that portion of the purchase price if any which has already been 
paid . . .” Apparently if the difference between the contract price and the actual or 
market value is greater than the amount paid in, the damages will be determined 
according to this rule, but if there is no difference between the contract price and the 
actual or market value, or if such difference is less than the amount paid in, the rule is 
not followed and the vendor instead retains the amount paid in. 
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also contains provisions for the return of payments in the event that the 
contract is terminated. The purchaser will be entitled to a return of all 
payments used to build up the reserve and all payments on principal less 
depreciation, or in lieu of the return of money, he may be allowed to occupy 
the land until the fair rental value consumes the equity credit which is 
due him. 

It should be pointed out here that the problem of fixing the “fair rental 
value” is not without difficulties. Of course, one can use as a basis the actual 
rental of the same type of property in the same locality, and perhaps this 
is a satisfactory starting point. But, in the event that there is a sharp drop in 
real estate values, shouldn’t the purchaser be the one to take the risk of 
such drop? If this is not taken into account in determining the fair rental 
value, that loss will be shifted to the vendor. 

In addition to the problem of fixing the fair rental value, two other prin- 
cipal problems are posed: (1) Will courts treat the buyer as a tenant for 
the purpose of ousting him? (2) Will courts treat the buyer as a tenant for 
the purpose of cutting off his interest in the land in the event of default? 


Stratus oF Buyer As A TENANT OR PURCHASER 


The issue of whether the purchaser under such a contract is in fact a 
vendee or tenant may become important in several different ways. The 
vendor-lessor may be trying to evict the vendee-tenant by means of an un- 
lawful detainer action. Before giving too much weight to a decision which 
allows an unlawful detainer action against the vendee-tenant, an inquiry 
should be made as to whether that action may have been available regard- 
less of what construction the court gave the contract. For example, in Indi- 
ana the “lease with option to purchase” type of contract is the usual form 
used to sell land on installments. The ordinary remedy under such a con- 
tract is the quick unlawful detainer remedy.® 

Another way in which the issue may become important is where the 
vendee-tenant claims an equity of redemption. Again it may be unimpor- 
tant which construction is given, since the particular court may not recog- 
nize an equity of redemption in the vendee, even under an ordinary land 
contract. 

Finally, the problem arises of whether the vendor-lessor, assuming that 
he has been successful in his unlawful detainer action, must do anything 
further to remove the “cloud on the title” if that jurisdiction generally 
finds an equity in the vendee under a land contract. 

There are two principal kinds of contracts similar to the contract under 
consideration which have been studied. The first of these is an ordinary 





® Wis, Star. c. 291 (1945). 
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installment land contract with one exception, that exception being that the 
contract contains a clause that on default the buyer should be treated as a 
tenant and removable as such. This is the standard form of land contract 
in Wisconsin.® An early Wisconsin case held that the tenant-at-sufferance 
clause was valid and that upon the vendee’s default, the vendor was en- 
titled to relief in an action to recover the fair rental value of the land after 
default.1° A few years later in the case of Diggle v. Boulden™ the vendor 
brought an action in equity to foreclose the contract. The vendee objected 
on the grounds that the vendor had an adequate remedy at law, that is the 
unlawful detainer action against the vendee as a tenant at sufferance under 
the terms of the contract. The court rejected the defendant’s contention, 
holding that because of the vendee’s rights and equities in land, he could 
defeat the justice court action by the vendor. 

Faced with these two irreconciliable decisions the Wisconsin Supreme 
Court in Hill v. Sidie,!* on facts very similar to those in Wright v. Rob- 
erts,!® over-ruled that case and followed Diggle v. Boulden, holding that a 
vendor may not avail himself of the tenant-at-sufferance clause to recover 
the fair rental value of the land for the time the vendee remains in pos- 
session after default. It seems clear, then, that this clause, which is still 
found in the Standard Form of Land Contract in Wisconsin, is completely 
ineffective in giving the vendor any remedies that he would not otherwise 
have.!* It may well be that the lease-purchase contract under consideration 
would be construed in Wisconsin to be a contract of sale and as a result 
the provision giving the vendor the right to recover possession on thirty 
days’ notice might be nullified. 

However, before too much importance is attached to such a result, an- 
other Wisconsin case should be considered. In Britt v. Bauman, land was 
sold on a land contract which provided that in case of default in the pay- 
ment of interest the vendor should have an option to declare the contract 
void and all payments thereon forfeited. The vendee defaulted, the vendor 
served upon the vendee a notice of election to declare the contract void 
and began an action of ejectment. The court held that ejectment was a 
proper action to recover possession of the land upon the default of the 
vendee. Whether or not this ejectment action also served to cut off any 





* See Standard Form of Wisconsin Land Contract, Form 33. 

” Wright v. Roberts, 22 Wis. 155 (1867). 

"48 Wis. 477, 4 N.W. 678 (1880). 

4116 Wis. 602, 93 N.W. 446 (1903). 

%22 Wis. 155 (1867). 

“4 But see Comment [1942] Wis. L. Rev. 90 for a suggestion that it may be pos- 
sible to write a “possession in the vendor upon default” clause in a land contract to 
which the court would give effect. 

% 199 Wis. 514, 226 N.W. 955 (1929). 
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equity which the vendee might have had in the land will be discussed later. 
We can at least conclude from this case that under certain circumstances in 
Wisconsin the vendor may not have to use the longer and more expensive 
remedy of strict foreclosure in order to recover possession from a defaulting 
vendee. And it would seem reasonable to further conclude in the light 
of these cases that it may be relatively unimportant from the standpoint 
of recovering possession whether the contract be called a contract of sale 
or a lease, since the necessity for bringing ejectment is not very onerous. 


A study of the cases in other jurisdictions reveals that no conclusions can 
safely be drawn as to whether this contract will be called a lease or a con- 
tract of sale for the purpose of ousting the vendee-lessee from possession. 
Some courts have held that since there is nothing illegal about such a con- 
tract and since it is not against public policy to enforce it, the contract 
may simultaneously be one of lease and purchase.’® Other courts have 
looked behind the mere words of the contract in order to determine what 
relation was created’? and have ruled that only the relation exists which 
the contract seems best to describe, but they have differed on whether it 
best describes a lease or a sale. As pointed out above, it will be necessary in 
each case to determine whether, from the practical viewpoint of remedies 
available, it is of any importance whether the court decides it is a lease or 
a contract of sale for the purpose of determining possession rights. 


A similar type of contract which has had wide-spread usage is the lease 
with option to purchase. In general, this contract purports to be a long-term 
lease with periodic payments called “rent”. This “rent” is applied to in- 
terest and principal if, when he has paid enough money in to do so, the 
“lessee” exercises his option to purchase by paying up the balance of an 
agreed price, which may mean a substantial payment or may mean one 
dollar or even nothing. Again a study of the cases reveals no more than 
that certain evidentiary factors are considered by the courts in deciding 
whether the contract is really a lease or a disguised land contract. Among 
the evidentiary factors are (1) what the parties call the contract,® (2) 





%® Baltes Land Co. v. Sutton, 25 Ind. App. 695, 57 N.E. 974 (1900); Wilson v. Piper, 
234 Iowa 456, 12 N.W.(2d) 826 (1944). 

™ Losson v. Blodgett, 1 Cal. App. (2d) 13, 36 P.(2d) 147 (1934); McCollough v. 
Home Insurance Co., 155 Cal. 659, 102 Pac. 814 (1909); Mahoney v. City and County 
of San Francisco, 201 Cal. 248, 257 Pac. 49 (1927); Rocky Mountain Gold Mines, 
Inc., v. Gold, Silver and Tungsten, Inc., 104 Colo. 478, 93 P.(2d) 973 (1939); Blitch 
v. Edwards, 96 Ga. 606, 24 S.E. 147 (1895); Gibson v. Alford, 161 Ga. 672, 132 S.E. 
442 (1926); In re Spurgeon, 72 Ind. App. 580, 126 N.E. 238 (1920); Trinity Temple 
Charities v. City of Louisville, 300 Ky. 172, 188 S.W. (2d) 91 (1945); Gibson v. 
Soaper, 4 Ky. L. Rep. 533 (1882); Bissell v. Erwin’s Heirs, 10 La. 524 (1837); 
Stephenson v. Haines, 16 Ohio St. 478 (1866); Hill v. Sidie, 116 Wis. 602, 93 N.W. 
446 (1903). 

Spangler v. Barber, 245 Ala. 586, 17 So.(2d) 232 (1944). 
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whether the lessee is bound,’® (3) whether there is a stipulated sum over 
and above the rent to be paid,”° and the relative size of that sum, (4) who 
are the parties to the action,”! (5) the relation of the rental amount to the 
total purchase price, that is whether the “rent” is really interest in dis- 
guise,”” (6) the size of the down payment,”3 and (7) whether or not a defi- 
nite term is provided.** 

It is submitted, however, that whether the contract is called a lease 
with an option to purchase or a land contract with a tenant-at -sufferance 
clause, the courts should not be misled by the terminology employed, but 
should rather examine the arrangement as a whole and so ascertain what 
type of transaction the parties really intended. 

The problem remains of what effect the labeling of this type of contract 
as a contract of sale or a lease will have on the vendee’s equity of redemp- 
tion. This is of importance only in those jurisdictions where the vendee 
under a land contract is recognized as having an equity of redemption simi- 
lar to that of a mortgagor under a real estate mortgage. In many jurisdic- 
tions a “time is of the essence” clause makes it simple for the vendor to cut 
off the vendee’s rights by calling a forfeiture and giving notice. Wisconsin, 
however, has recognized an equity in the vendee.”® For that reason further 
consideration of Britt v. Bauman”® is in order. The case does not decide 
whether the relief given in the ejectment action also cuts off the vendee’s 
equity in the land. It may well be that while the vendor has been able to 
regain possession much more swiftly by bringing ejectment, he will have to 
either bring strict foreclosure or foreclosure by sale with its accompanying 
redemption period in order to cut off the vendee’s equity. Or, alternatively, 
the vendor might wait for several years and then bring a quiet title action. 
On the other hand it is possible that an ejectment action may be enough to 
cut off the vendee’s equity in the land, but there can be no reasonable cer- 
tainty that such a result will be reached until a case involving that point 
is decided by the Wisconsin Supreme Court. 

Three cases from other jurisdictions have been found which shed’ some 
light on the problem. In Blitch v. Edwards,?" the vendee gave two promis- 
sory notes, denominated purchase-money notes, for $195 each and further 
agreed to pay $150 rent, but the rent was not to be paid if the notes were 





Spooner v. Shelfer, 152 Ga. 190, 108 S.E. 773 (1921). Contra: Robinson v. Cheney, 
17 Neb. 673, 24 N.W. 378 (1885). 
™ Stephenson v. Kellett, 46 Ga. App. 27, 166 S.E. 457 (1932). 
™ Crinkley v. Edgerton, 113 N.C. 444, 18 S.E. 669 (1893). 
™ Bissell v. Erwin’s Heirs, supra, note 17. 
*Losson v. Blodgett, supra, note 17. 
* Ibid. 
*® See Comment [1942] Was. L. Rev. 90 and cases cited therein. 
* Supra note 15. 
™ Supra note 17. 
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paid. Upon default the vendor expelled the vendee. The court held that the 
contract was one of sale and allowed the vendee to recover purchase money 
paid in plus improvements. Of course, the contract which we are con- 
sidering makes a specific provision for the return of the full amount of the 
purchase deposits less any depreciation plus the value of any improvements 
if he vacates possession after notice. Thus it would seem that the vendee 
gets back his equity by the very terms of the contract. 

In Larson v. Wood,?* the lessee went into possession and made improve- 
ments under a contract which purported to be a lease with an option to 
purchase. The contract provided for the application of rents to the pur- 
chase price if the option were exercised. $1690 out of the total purchase 
price of $3750 was paid in at the time of default. The court allowed the 
lessor to regain possession and to collect the past due rent, finding no 
equity in the lessee. But in Rocky Mt. Mines v. Gold, Silver, and Tungsten, 
Inc.,?° where the contract was again a lease with option to purchase, where 
time was expressly made of the essence, the lessee had paid in $53,000 of 
the total price of $100,000 and had expended $170,000 in improvements, 
and then defaulted because its principal stockholder died and time was 
needed to borrow money. The action was ejectment, but here the court 
found the contract to be one of sale and in giving the lessor an option of 
having his ejectment complaint dismissed or having it treated as a fore- 
closure action with a six months redemption period, the Supreme Court of 
Colorado said: 

Therefore, since, as we think, payment of money by plaintiff-in-error, 
and the receipt thereof by defendant-in-error, was the motivating pur- 
pose of the contract, the situation comes within the equitable rule 
that where a vendee has substantially performed, the contract simply 
operates as an instrument of security as to the balance to be paid. In 
such situation there is breathed into what may be termed the severe 
legal language of a contract ‘an equity superior to its terms’. 

In the lease-purchase contract which we are considering an attempt is 
expressly made to make the buyer both a “tenant” and a “buyer” at the 
same time. He is a “buyer” for the purpose of eventually acquiring title 
to the property if he complies with all the requirements. He certainly has 
an “equity” in the land by the express provisions of the contract. He pays 
interest on the unpaid balance of the purchase price. On the other hand, he 
is a “tenant” in that he must pay rent, and in that he is subject to removal 
on 30 days notice if he is in default. The real question is whether he is 
enough of a “tenant” to merit his paying “rent”. It should be pointed out 
that if this is really a sale as it seems to be, the “rent” might well be held 





*__§_N.D., ——, 25 N.W.(2d) 100 (1946). 
* Supra note 17. 
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to be interest in disguise and if (such is not the case in the F.S.A. contract) 
the interest plus the “rent” is more than the legal rate of interest, the vendor 
would seem to be guilty of usury. However it would appear to be more 
reasonable to say that this “rent” is really a protecting payment to the 
vendor to cover (1) deterioration, (2) a fall in the market value of the 
land, rather than to say that it is “rent” in the sense that it is compensa- 
tion for the use of the land. 


CoNCLUSION 


In summary then, there are*three possible ways in which the courts 
would handle this contract: (1) Some states would say that this is a con- 
tract of sale for all purposes and, therefore, if that state recognized an equity 
of redemption in a land contract vendee, the “lease” part of the agreement 
would be nullified both for purposes of obtaining possession and to cut off 
the vendee’s equity; (2) Other states would give effect to the clause giving 
the vendor the right to possession on thirty days notice but would not say 
that a summary dispossess action to obtain that possession concluded the 
vendee’s right of redemption; (3) Still other courts would say that not 
only is the vendee-lessee bound by the possession clause, but further that 
any right of redemption he might possess is also terminated by the giving 
of the thirty days notice. 

It is submitted that in view of the uncertainty as to how the courts 
would treat a contract such as this, it would be far better to use a straight 
land contract with a provision for the building up of a “cash-surrender 


value”. 
Frank W. MILLER 





RIGHTS OF CO-OWNERS AND BENEFICIARIES OF UNITED 
STATES SAVINGS BONDS. The United States Savings Bonds, Series E, 
heretofore and currently issued as authorized by the Second Liberty Bond 
Act as amended, and pursuant to Treasury Department Circular No. 635, 
provide for two forms of registration under which a surviving party would 
appear to be entitled to collect the proceeds of the bonds rather than the 
original purchaser thereof. Such survivor is called, in the application for 


the bond, “co-owner” or “beneficiary”.? 





‘Dated April 15, 1941. 
* The following is found in the descriptive circular for application: 

“Two Individuals as Co-Owners: 

“At the time of purchase, you may name one individual as co-owner with you... 
Either co-owner may redeem the bond without the signature of the other, including the 
survivor in case of the death of the one co-owner... 

“Two Individuals (one owner and one beneficiary): 

“You may name one individual as beneficiary on your bonds . . . The beneficiary 
may redeem the bonds only if he or she survives the owner . . . The named owner 
may, at any time, redeem the bond without the permission of the beneficiary.” 
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In the absence of a statute on the subject the Treasury regulations® which 
are made a part of the bond contract have been interpreted by the various 


courts to the effect that when the registered owner or co-owner who fur- 
nishes the money with which to pay for the bonds dies, the bonds belong 
to the beneficiary or the surviving co-owner with no interest left in the 
deceased’s estate. They hold that the question is not one of gift but of con- 
tract under the federal regulations, those regulations providing for ex- 
clusive ownership in the survivor, and that death terminates all interest 
of the deceased. In some cases, the bonds were issued to two persons as 
co-owners; in others, to the purchaser, and upon his death to a named 
beneficiary. No logical distinction was made between the rights of either 
survivor.* A few states, prior to any statute, supported a minority rule that 
the beneficiary or co-owner has no rights to the proceeds on the death of 
the purchaser, and they must be surrendered to the deceased’s estate. This 
minority rule was based on the reasoning that when the purchaser of the 
bond has the name of his beneficiary or co-owner inscribed thereon, he there- 
by attempts to make a gift of the bond; that the purchaser, however, re- 
tains the bond in his possession and under his complete domination and 
control with right to cash it; and that therefore such an attempted gift to 
take effect upon death could be validly made only as a testamentary disposi- 





* Treasury Regulation No. 530, § 315.4 (b) § 315.4(c) § 315.32, 7 Fep. Rec. 5158 
(1942). 
* ARKANSAS 

Myers v. Hardin, 208 Ark. 505, 186 S.W. (2d) 925 (1945) (Beneficiary). 

CoLoraDo 

In re Stanley, 102 Colo. 422, 80 P. (2d) 332 (1938) (Co-owner). 

District oF CoLUMBIA 

United States v. Dauphin Deposit Trust Co., 50 F. Supp. 73 (1943) (Beneficiary). 

FLoripa 

In re Briley, 155 Fla. 798, 21 So. (2d) 595 (1945) (Beneficiary). 

Iowa . 

In re Murray's Estate, 236 Ia. 807, 20 N.W. (2d) 49 (1945) (Co-owner) in effect, 
overruling Sinift v. Sinift, 229 Iowa 56, 293 N.W. 841 (Beneficiary; held, bond re- 
verts to the holder’s estate). 

MAINE 

Harvey v. Rackliffe, 141 Me. 169, 41 A. (2d) 455 (1945) (Beneficiary). 

New JERsEY 

Franklin Washington Trust Co. v. Beltram, 133 N.J. Eq. 11, 29 A. (2d) 854 
(1943) (Beneficiary); Reynolds v. Danko, 134 N.J. Eq. 560, 36 A. (2d) 420 (1944) 
(Beneficiary). 

NortH CAROLINA 

Ervin v. Conn., 225 N.C. 267, 34 S.E. (2d) 402 (1945) (Co-owner); 

OxI0 

Laufersweiler v. Richmond, 22 Ohio Ops. 265 (1942); In re Di Santo, 142 Ohio 
St. 223, 51 N.E. (2d) 639 (1943) (Beneficiary); In re Taylor, 27 Ohio Ops. 434 
(1943) (Beneficiary died before the owner; held, bonds payable to owner’s estate). 

TEXAS 

Mitchell v. Edds, 143 Tex. 307, 181 S.W. (2d) 323 (1944) (Beneficiary). 
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tion in accordance with the law of wills or else the laws of the state were 
to be applied in determining devolution of the bond.® 

Doubts having arisen as to the interpretation of the federal regulations 
governing the bonds, and in order that questions of ownership be settled 
and the sale of the bonds be unobstructed, the legislatures of California,® 
New York,’ Washington,® and Wisconsin,® followed by Michigan’ two 
years later, enacted laws to protect the rights of beneficiaries and co-owners 
of the bonds. In the states where the question has been raised, the courts 
have passed on such laws favorably to the survivor. A comparison of the 
Wisconsin law with those of the others discloses that whereas the latter 
expressly cover the rights of both a surviving beneficiary and co-owner, Wis- 
consin’s would appear to embrace only a beneficiary. The question there- 
upon arises whether the legislature omitted reference to co-owners because 
of existing case law covering the subject, or whether a conflict exists be- 
tween the statute and the federal regulations.!* 

There is respectable case authority in Wisconsin for sustaining the right 
of a surviving co-owner. The common law doctrine was that a conveyance 
of real estate to two or more persons, where the four unities of time, title, 





5 Towa 
Sinift v. Sinift, 229 Iowa 56, 293 N.W. 841 (1940); but see Note 4, supra. 

New York 

Deyo v. Adams, 178 Misc. 859, 36 N.Y.S. (2d) 734 (1942); but see Note 11, infra. 
WASHINGTON 

Decker v. Fowler, 199 Wash. 549, 92 P.(2d) 254 (1939); but see Note 8, infra. 

For a vigorous criticism, see 14 Wasn. L. Rev. 312 (1939). ; 
®Cauir. Civit Cope (1943) § 704. 

7™N.Y. Pers. Prop. Law, § 24. 


® Wash. Laws 1943, c. 14. 
* Wis. Laws 1943, c. 269, Wis. Stats. (1945) § 237.11 reads as follows: “Where 


any resident of this state shall die possessed of any bonds or certificates of indebtedness 
of the United States of America which are registered in his name, payable on death to 
another, the unqualified ownership thereof and of the proceeds which may be derived 
therefrom shall, on the death of the original owner, belong to such named alternative 
payee, any law of this state to the contrary notwithstanding.” 
* Micu. Pusiic aND Locat Acts, No. 178 (1945). 
™ CALIFORNIA 
Conrad v. Conrad, 66 Cal. App. (2d) ——, 152 P.(2d) 221 (1944). 
MICHIGAN 
24 Micu. Bar J. 568, 631 (1945). 


New York 
In re Deyo, 180 Misc. 32, 42 N.Y.S. (2d) 379 (1943); In re Karlinski, 180 Misc. 44, 


43 N.Y.S. (2d) 40 (1940); In re Willoughby, 180 Misc. 367, 45 N.Y.S. (2d) 177 
(1943); In re Hager, 181 Misc. 431, 45 N.Y.S. (2d) 468 (1943); In re Arnols, 184 
Misc. 364, 47 N.Y.S. (2d) 636 (1944); In re Kalina, 184 Misc. 367, 53 N.Y.S. (2d) 
775 (1945); In re Staheli’s Will, 185 Misc. , 57 N.Y.S. (2d) 185 (1945); In re 
Huhn’s Will, 185 Misc. , 58 N.Y.S. (2d) 287 (1945). 

127 Fep. Rec. 5163, § 314.32 (b). “If either co-owner dies without having pre- 
sented and surrendered the bond for payment . . . the surviving co-owner will be 
recognized as the sole and absolute owner of the bond, and payment will be made only 
to him . . . Upon proof of the death of one co-owner and appropriate request by the 
surviving co-owner the bond will be reissued in the name of such survivor alone . . .” 
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interest and possession were present, created a joint tenancy with the ac- 
companying right of the survivor to take the whole on the death of the 
co-tenant. This presumption has been changed and modified by statute in 
Wisconsin as far as real estate is concerned.'* As far as personalty is con- 
cerned, however, the common law presumption in favor of a joint tenancy 
with right of survivorship still prevails. A leading case is Farr v. Trustees,' 
where it was held that a mutual benefit insurance certificate in which the 
wife and daughter of the insured are named as beneficiaries creates in them 
a joint tenancy with right of survivorship.’® All these cases, however, re- 
quire a delivery—a transfer of the required possession of the thing given— 
and raise the question of whether it is an effected gift. Where joint 
tenancy has been found, the facts normally show possession in a strong 
box at home or in a safety deposit box, accessible to both parties,!® raising 
a strong presumption as to donative intent plus symbolic delivery in the 
form of the key to the strong box. The doctrine of joint tenancy as applied 
to savings bonds would therefore seem limited to cases where the bond is 
accessible to both owners or where each co-tenant actually contributed to 
the purchase of the bond, in which case the problem posed here would not 
arise. The situation is different, however, where the one co-owner pays for 
the entire price of the bond and retains possession. 

The most favorable doctrine for sustaining the rights of the co-owner 
would seem to be the third party beneficiary doctrine. Simply stated, the 
bond is made payable to “A and B” or to “A or B”, with “A” making a 
contract with the government for the benefit of “B”, “B” taking a present 
interest in the bond. The doctrine of donee beneficiary is recognized in Wis- 
consin to the fullest extent, the right of the donee being enforceable against 
the promisor and arising upon the making of the contract and not upon a 
ratification or assent to it.17 The government recognizes that either payee 
or both may at any time cash in the bond, and it makes no difference to the 
government which one does so or whether one payee is dead or not. This 
was the view taken in Central Wisconsin Trust Co. v, Schumacker,"* a case 
which seems at once to stand as the reason why the legislature may have 
omitted the subject of co-owners from the statute. There, securities (other 





8 Wis. Stats. (1945) §§ 230.44, 230.45; see also 33 C.J. 906, 907, §§ 6 et seq. 

* 83 Wis. 446, 53 N.W. 738 (1892). There may be a joint tenancy of personalty as 
well as realty, and the characteristic unities are the same. 

* Accord: Fieldler v. Howard, 99 Wis. 388, 75 N.W. 163 (1898), Dupont v. Jonet, 
165 Wis. 554, 162 N.W. 664 (1917). Cf, Tobin v. Tobin, 139 Wis. 494, 121 N.W. 144 
(1909). 

*® Supra, note 15. For an excellent discussion on symbolic delivery and donative in- 
tent see BROWN ON PERSONAL Property, p. 92, § 41 et seq (1936). 

 Tweeddale v. Tweeddale, 116 Wis. 517, 93 N.W. 440 (1902); see also 1 Scorrt, 
Trusts (1939) § 57.3, 2 Witiiston, Contracts (Rev. ed. 1936) § 369. 

8230 Wis. 591, 284 N.W. 562 (1939). 
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than savings bonds) were jointly held by the husband and wife, the lan- 
guage of co-ownership appearing on the securities as follows: “Registered 
in the name of Mr. and Mrs. W. B. Esser or survivor”; “Registered 
in the name of Werner B. Esser or Sophia C. Esser or either”; “Issued 
to Mr. and Mrs. W. B. Esser”; “Payable to Werner B. Esser and Sophia C. 
Esser”; “Payable to W. B. Esser or wife”. The securities were listed in 
the inventory of the wife’s estate under her will, and the county court en- 
tered final judgment in which a one-half interest in all of the securities 
were assigned to the legatees under her will. On appeal the county court 
was reversed and it was held that the securities were erroneously listed 
and assigned, they being no part of the estate, and that the co-owners took 
title by right of survivorship by virtue of terms of the securities under the 
rule as announced in the Estate of Staver.'® In the latter case, certificates 
were made payable “to the order of Joseph Staver or Frank J. Staver”. Sub- 
sequently, Joseph bequeathed the certificates to Frank, retaining possession 
and control until death; held, Frank took title by right of survivorship as 
joint payee and not under the will. In this case Breitenbach v. Schoen was 
overruled, and Marshall and Isley Bank v. Voight modified.”° 

A further analogy can be drawn from the Wisconsin banking statute”? 
which recognizes the right of survivorship where the certificate of deposit 
is in the names of two persons, payable to either, or payable to either or the 
survivor. Under this statute, it is held that the co-owner or beneficiary, by 
right of survivorship, takes by virtue of the contract.” It is true that the 
banking statute was enacted to protect banks and not the depositor.?* The 
Federal Government, however, was interested in setting up a method of 





218 Wis. 114, 125, 260 N.W. 655 (1935). This holding was followed in Estate 
of Skilling, 218 Wis. 574, 260 N.W. 660 (1935). 

® Breitenbach v. Schoen, 183 Wis. 589, 198 N.W. 622 (1924); Marshall and IIsley 
Bank v. Voight, 214 Wis. 27, 252 N.W. 355 (1934). In the Breitenbach case, a widow 
sought stock:in a building and loan association, certificates being issued to herself and 
son as co-owner. The right of the son to take by survivorship was denied by the court 
on the ground that there had been no delivery to him of the certificate, the mother 
having given them to her son-in-law for safekeeping. In the Marshall and Isley Bank 
case, the court held that an incomplete gift resulted, there being no delivery of a pass- 
book evidencing the joint account. See 52 Yare L. J. 917, 918 for a vigorous criticism. 


* Wis. Stats. 1945, § 221.45. 

™ Estate of Staver, 218 Wis. 114, 125, 260 N.W. 655 (1935). Accord, under similar 
statutes: Chippendale, Adm’r. v. North Adams Savings Bank, 222 Mass. 499, 111 N.E. 
371; Cleveland Trust Co. v. Scobie, Adm’r., 114 Ohio St. 241, 151 N.E. 373 (1926); 
Battles v. Millburg Savings Bank, 250 Mass. 180, 145 N.E. 55 (1924); New Jersey 
Title Guaranty and Trust Co. v. Archibald, 91 N. J. Eq. 82, 108 A. 434 (1919); Ken- 
nedy v. McMurray, 169 Cal. 287, 146 P. 647 (1915), Ann. Cas. 1916 D. 515; Rasey v. 
Currey’s Estate, 265 Mich. 597, 251 N.W. 784 (1933); 1 Bocert, Trusts AND TRUSTEES 
(1935) Sec. 47; 5 Mice, BANKs AND BanxinG (1932) C. 9, § 46; 2 WILLISTON AND 
THompson, Contracts (Rev. Ed. 1936) § 347 et seq.; 38 Harv. L. Rev. 244 (1924); 81 
A.L.R. 1271 (1932). 
52 Yare L. J. 917, 918 (1943). 
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transfer of title so as to constitute an inducement to purchase war bonds 
to expedite the war effort and later to help fight inflation. Any judicial 
nullification of that method would seem unwarranted, especially in view 
of the fact that the bonds are non-transferable and the program of the 
government is to urge all holders of bonds not to cash them in but to re- 
tain them until maturity.** 

Other theories or analogies under which the right of a surviving co- 
owner is sustainable are: 

(1) Constitutional and statutory powers of Congress and the Secretary 
of Treasury to borrow money on credit of the United States.”® 

(2) Trust theory.”¢ 

(3) Insurance theory, based on contract law.** 

(4) Life estate with remainder over, power in life tenant to use up the 
corpus and surviving power of revocation.”® 

(5) Partnership agreements, succession by survivor not a testamentary 
disposition.”® 

In conclusion, it is submitted that the Wisconsin Statute may have been 
so drawn as to purposely omit reference to the rights of co-owners in 
United States Savings Bonds. In any event ample case authority exists to 
remedy the omission regardless of the reason therefor.*° It is suggested 
that savings bonds, held in co-ownership or with a beneficiary clause, should 
be excluded when drafting the will of the registered owner or co-owner, 





* In re Murray’s Estate, 236 Iowa 807, 20 N.W. (2d) 49 (1945). 

* United States v. Dauphin Deposit Trust Co. (1943: D.C.) 50 F. Supp. 73 (bonds 
are a federal contract controlled by federal law, based on exercise of power delegated to 
Congress to borrow money on credit of the United States, and doctrine of Erie R. Co. v. 
Tompkins (1938), 304 U.S. 64, 58 S. Ct. 817, does not apply); In re Stanley’s Estate, 
102 Colo. 422, 80 P. 332 (Colo. Sup. Ct., 1938) (Court will not interfere with wisdom 
of Congress and the Treasury regulations in this instance. State action is an invalid 
curb on the power of Congress to borrow money). 

* Makinen v. George, 19 Wash. (2d) 340, 142 P.(2d) 910 (1943 see note, 96 
A.L.R. 383 (1935); 1 Scorr, Trusts (1939) § 58.3 for discussion of Totten Trusts. 
71 Scorr, Trusts (1939) § 57.3; 2 Wituiston, Contracts (Rev. ed. 1936) § 369. 
118 A.L.R. 81n. For a more adequate discussion of these and other theories see 
14 Wasu L. Rev. 312 (1939); 18 id. 162; 17 Tenn. L. Rev. 928 (1943); 5 Ga. Bar J. 

7 (1943); 52 Yas L. J. 917 (1943); 33 C. J. 906, § 6. 

* Ireland v. Lester, 298 Mich. 154, 298 N.W. 488 (1941); Eisenlohr’s Estate, 258 Pa. 
438, 162 A. 117 (1917); Smith v. Furst, 186 App. Div. 452, 174 N.Y. Supp. 481 (2d. 
Dept., 1919); Matter of Mildrum, 108 Misc. 114, 177 N. Y. Supp. 563 (Surr. Ct., 1919). 
Contra: Fleming v. Fleming, 194 Iowa 71, 174 N.W. 946 (1919). 

® For a discussion of cases on this subject, published during the last war, see notes 
131 A.L.R. 967 (1941); 147 A.L.R. 1466 (1943); 148 A.L.R. 1411 (1944); 149 A.L.R. 
1471 (1944); 150 A.L.R. 1468 (1944); 151 A.L.R. 1467 (1944); 152 A.L.R. 1471 
(1944); 154 A.L.R. 1466 (1945); 155 A.L.R. 1465 (1945); 156 A.L.R. 1464 (1945); 
157 A.L.R. 1461 (1945); 158 A.L.R. 1473 (1945). 
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and not inventoried in his estate upon his death.*! Although an amend- 
ment to the Wisconsin Statute, copied or patterned after the New York 
statute, might be recommended, confusion might arise therefrom and pos- 
sibly negative the same protection for holders of bonds and securities other 


than United States Treasury obligations. 
Maurice B. WotF 





MORTGAGES ON STOCK IN TRADE. A mortgage given by a mer- 
chant on his stock in trade usually contains a provision extending the mort- 
gage lien to substitutions or replenishments of the original stock. In addi- 
tion, the transaction will probably involve an agreement, either expressed 
in the mortgage or apparent from existing or ensuing circumstances, giving 
the mortgagor power to sell the mortgaged stock. The mortgagor’s duties 
as to the proceeds will be disregarded or provided for in detail as the case 
may be. An analysis of the needs and desires of the parties to such a mort- 
gage shows that the characteristics specified above are inherently necessary 
when a stock in trade is used as security. The sale of the stock represents 
the merchant’s means of payment, and substituted stock must be encom- 
passed by the mortgage in order to provide a continuing security for the 
creditor. In Wisconsin, a merchant who desires to avail himself of such a 
means of obtaining funds or credit will be met by common law and stat- 
utory difficulties. 


I. Common Law 


A. After Acquired Property 

Since the mortgage will provide for including additions or replenish- 
ments of the stock, it has after acquired property features. Wisconsin early 
went on record holding a mortgage on after acquired property, a mere 
revocable license in the mortgagee to take possession of the mortgaged 
property when acquired by the mortgagor, provided the mortgage gave 
such rights of entry and possession. The mortgagor’s dissent to such taking 
of possession would constitute a revocation of the license and destroy the 
mortgagee’s possibility of extending his lien to the after acquired proper- 
ty.1 If the mortgagee took possession before such license was revoked and 
before the rights of third parties intervened, the mortgage lien attached to 
the after acquired chattels so possessed.” Although the mortgage contained 





51 See Davier v. Beach (Cal. App. 1946) 168 P.(2d) 452. 


* Chynoweth v. Tenney, 10 Wis. 397 (1860); Farmers Loan and Trust Co. v. Com- 
mercial Bank, 11 Wis. 207 (1860); Single v. Phelps, 20 Wis. 398 (1866); Hunter v. 
Bosworth, 43 Wis. 583 (1878); Kohler Improvement Co. v. Preder, 217 Wis. 641, 259 
N.W. 833 (1935). 

? Farmers Loan and Trust Co. v. Commercial Bank, 11 Wis. 207 (1860). 
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an after acquired feature, that would not invalidate the mortgage lien as 
to goods in stock at the time the mortgage was given, providing the mort- 
gage was valid in other respects.* Therefore, a mortgage on stock in trade, 
encompassing substitutions or replenishments, would be effective at its 
execution only as to the then existing stock, a precarious type «f security 
if the merchant’s business was at all successful. 


B. Power of Sale 

The second difficulty presented in this type of mortgage is the attitude 
of the Wisconsin court toward chattel mortgages which give the mortgagor 
the rights of possession with a power of sale and the privilege of using 
any of the proceeds for his own private purposes. Many courts have pass- 
ed on this power of sale feature in a chattel mortgage and have evidenced 
a distrust or fear of such a feature. “It must be presumed that at least one 
of the purposes, if not the main purpose for giving it, was to cover up 
the mortgagor’s property and delay his other creditors.”* Wisconsin deci- 
sions are unequivocally to the effect that the above type of mortgage is 
fraudulent as a matter of law and void as to creditors.5 The rationale of- 
fered is: “When property is mortgaged to one creditor to secure his de- 
mand, good faith to other creditors of the mortgagor requires that if the 
same is sold, the proceeds shall be applied to the payment of the mortgage 
debt.” 

As the cases have come before the court, more particular propositions of 
law have evolved as to the nature of the agreement which the court will 
condemn and the effect of such condemnation on the rights of the mort- 
gagee. The mortgage will be valid if the agreement as to sales and disposal 
of proceeds by the mortgagor provides that the proceeds shall be applied on 
the mortgage debt and the replenishment of the mortgaged stock, no agree- 
ment or circumstance showing express or implied authority in the mort- 
gagor to apply any of the proceeds to his own use.’ The agreement authoriz- 
ing the mortgagor to make sales of the mortgaged goods and apply any of 
the proceeds to his own use need not be contained in the mortgage itself 
but may be proved by a separate document, an oral express understanding, 
or facts of a particular case justifying an inference that the mortgagee ac- 
quiesced in such conduct by the mortgagor.* Evidently, if the mortgagee 


* Roundy v. Converse, 71 Wis. 524, 37 N.W. 811, 5 Am. St. Rep. 240 (1888). 

*2a U.L.A. 120. 

® Place v. Langworthy, 13 Wis. 629 (1861); Steinart v. Deuster, 23 Wis. 136 (1868); 
Blakeslee v. Rossman, 43 Wis. 116 (1877). 

* Anderson v. Patterson, 64 Wis. 557, 27 N.W. 541 (1885). 

7 Roundy v. Converse, 71 Wis. 524, 37 N.W. 811, 5 Am. St. Rep. 240 (1888); Durr 
v. Landau, 108 Wis. 401, 84 N.W. 437 (1900). 

* Hunter v. Bosworth, 43 Wis. 583 (1878) (Separate Contract); Steinart v. Deuster, 
23 Wis. 136 (1868) (Oral agreement); Anderson v. Patterson, 64 Wis. 557, 27 N.W. 
541 (1885) (Implied Agreement). 
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is a bank and the mortgagor conducts his commercial banking business 
with the mortgagee, both being from the same community, the mortgagee 
will be deemed to have permitted the mortgagor’s private use of sale pro- 
ceeds unless the mortgagor has been discharging the mortgage indebted- 
ness.® If the mortgagee has knowledge of the manner in which the mort- 
gagor is dealing with the stock in trade, he will be held to have impliedly 
agreed to that course of conduct.'° However, there must be a preponder- 
ance of evidence establishing such agreement, and in the absence of an 
agreement, express or implied, as to the mortgagor’s authority to apply the 
proceeds to his own use, the presumption is that the proceeds were to be 
applied in satisfaction of the mortgage debt.!1 When an agreement of the 
above type has been established, either to the satisfaction of the court or 
jury, the mortgage will be held fraudulent as to creditors as a matter of 
law. The good faith of the parties is immaterial.1? As a result of this con- 
clusive fraud arising from an agreement whereby a chattel mortgagor may 
sell the mortgaged goods and apply any part of the proceeds to his own 
use, the mortgage is void and the taking of possession by the mortgagee 
with the mortgagor’s consent will not give a valid lien as against general 
creditors of the mortgagor who can reach the goods in the hands of the 
mortgagee or the proceeds thereof. 


II. Srarurory Provisions AFFECTING MorTGAGES 
On Stock IN TRADE 


In 1887, when the Supreme Court’s attitude toward mortgages on after 
acquired property and on stock in trade with the mortgagor authorized to 
sell and use the proceeds had been set forth in various opinions, the Wiscon- 
sin Legislature passed a statute relating to mortgages on stock in trade 
which survives today as Section 241.14 of the Wisconsin Statutes.’* In view 
of the case law existing at the time, the apparent purpose of the statute 
was to enable a merchant to borrow on his stock of goods and at the same 
time protect the interest of his general creditors, giving the mortgagee an 
enforceable security device. By its terms, the statute recognizes the validity 





* Ross v. State Bank of Trego, 198 Wis. 335, 224 N.W. 114, 73 A.L.R. 225 (1929); 
Morley-Murphy Co. v. Jodar, 220 Wis. 302, 264 N.W. 926 (1936). 

The Bank of Kaukauna v. Joannes, 98 Wis. 488, 73 N.W. 997 (1898); Charles 
Baumbach Co. v. Hobkirk, 104 Wis. 488, 80 N.W. 740 (1899). 

“Fisk v. Harshaw, 45 Wis. 665 (1878); Barkow v. Sanger, 47 Wis. 500, 3 N.W. 
16 (1879); Roundy v. Converse, 71 Wis. 524, 37 N.W. 811 (1888); Durr v. Landau, 
108 Wis. 401, 84 N.W. 437 (1900); Cf. Hunter v. Bosworth, 43 Wis. 583 (1878). 

18 Place v. Langworthy, 13 Wis. 629 (1861); Steinart v. Deuster, 23 Wis. 136 (1868); 
Cf. Fish ». Harshaw, 45 Wis. 665 (1878). 

8 Hunter v. Bosworth, 43 Wis. 583 (1878); Thomas Produce Co. v. Letman, 184 
Wis. 211, 199 N.W. 79 (1924). 

“Wis. Stats. (1945) § 241.14. 
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of mortgages which allow the mortgagor to remain in possession and sell 
the mortgaged goods if the proceeds are to be applied to the reduction of 
the mortgage debt. The language of the statute describing the type of in- 
strument covered is apparently not exhaustive or exclusive. The court has 
indicated that an instrument or agreement permitting the mortgagor to sell 
the goods and make additions to the stock, applying the remainder on the 
mortgage debt, is within the terms of the statute.!> Thus, an element of 
ambiguity is introduced into the statute, not a desirable characteristic when 
creditors and merchants are depending on its terms as a means of defining 
the security instruments available to them. The statute makes the mort- 
gage lien effective as to replenishments or substitutions if the mortgage so 
provides. It requires the filing of periodic statements by the mortgagor as 
to sales made, the amount used in replenishing the stock, and the amount 
applied on the mortgage debt. If the statements are not filed as provided, 
the mortgage lien ceases, except as between the parties, fifteen days after the 
omission to file. 

Cases passing on the statute have enunciated a series of propositions. 
There must be a literal compliance with the terms of the statute regarding 
the filing of verified statements. In the absence of such compliance, the 
mortgage will be treated according to the previous holdings in regard to 
after acquired property and the mortgagor’s power of sale and disposal 
of proceeds.’® In order to come within the provisions of the statute the 
agreement between the parties must provide for the application of the pro- 
ceeds of sale in extinction of the mortgage debt and or replenishment of 
the mortgaged stock, no part of such proceeds being allowed the mortgagor 
for his own use.’* Such agreement need not be contained in the mortgage 
in order to make the mortgage valid. However, an implied or express agree- 
ment outside of the instrument may be proved, and such extrinsic agree- 
ment will render the mortgage void as to creditors if the mortgagor is al- 
lowed to use any of the proceeds for his own use. In the absence of any 
agreement, express or implied, and if the statements in compliance with 
Section 241.14 have been filed, it will be presumed that the mortgagor 
was to apply the proceeds on the mortgage debt and replenishment of 
stock.1§ If the verified statements show the mortgagor is not applying the 





%* Durr v. Landau, 108 Wis. 401, 84 N.W. 437 (1900). 

1% Thomas Produce Co. v. Letman, 184 Wis. 211, 199 N.W. 79 (1924); In re Thorson 
Bros. 209 Fed. 962 (E.D. Wis. 1913). 

Knapp v. Milwaukee Trust Co., 216 U.S. 555, 54 LE. 614, 30 S.C. 414 (1909); 
Durr v. Landau, 108 Wis. 401, 84 N.W. 437 (1901); Ross v. State Bank of Trego, 198 
Wis. 335, 224 N.W. 114, 73 A.L.R. 225 (1929). 

8 Vanden Wymelenberg v. Badger Furnace Co., 220 Wis. 473, 264 N.W. 926 (1936); 
Morley-Murphy Co. v. Jodar, 220 Wis. 302, 264 N.W. 926 (1936); Durr v. Landau, 
108 Wis. 401, 84 N.W. 437 (1901); Ross v. State Bank of Trego, 198 Wis. 335, 224 


N.W. 114, 73 A.L.R. 225 (1929). 
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proceeds as above specified, then the instrument does not come within the 
statute.’ The mortgage itself must provide for extension of the lien to 
replenishments in order to be effective as to such after acquired property.?° 

A comparison of the holdings prior to and subsequent to the statute 
show that only as regards the after acquired property feature has the 
statute served to render a mortgage on stock in trade a more effective se- 
curity device. In order to avail themselves of that change in the law the 
parties must maintain a relationship that precludes the mortgagor from 
using any of the proceeds from sales for purposes other than replenishing 
stock or paying the mortgage debt. Since the mortgagor in such cases will 
usually have no other means of providing for family and business ex- 
penses, it seems that a mortgage on stock in trade is not a practical device 
under the present statute. 

Inquiry has shown that about six mortgages on stock in trade are record- 
ed per year in Dane County; that commercial loan institutions and whole- 
salers refrain from using that type of mortgage; that these agencies feel 
there is a need for that type of mortgage. Reasons given for the failure to 
use mortgages on stock in trade are: 

(1) The procedure prescribed by the statute as to filing and the infor- 
mation required as well as the frequency with which the statements must 
be filed, make the device a cumbersome one. 

(2) The mortgagee must maintain too close a watch over the mortgagor 
in order to insure his lien. 

(3) The mortgagor cannot maintain a going concern unless he can 
apply some of the proceeds to his family and business expenses. 

In many cases, a prospective debtor cannot offer security other than his 
stock in trade. Therefore, Section 241.14 should be revised along these 
suggested lines: 

(1) Include within the statute an instrument which permits the mort- 
gagor to use a specified portion of the proceeds derived from sales for neces- 
sary business and living expenses. 

(2) Repeal the portion of the statute which prescribes the procedure as 
to filing of verified statements, making the ordinary recording procedure 
for chattel mortgages applicable to a mortgage on stock in trade. 

Revision of the above type denies the assumption that courts have made 
in regard to mortgages on stock in trade with a power of sale clause to the 
effect that such mortgages are necessarily fraudulent as to creditors and that 
a special method of keeping creditors informed is necessary. It is submitted 
that the judicial fear of power of sales clauses in mortgages is not justified 





In re Thorson Bros., 209 Fed. 962 (E. D. Wis. 1913). 
» Ibid. 











: 





458 WISCONSIN LAW REVIEW [Vol. 1947 


today. In order to justify the present filing requirements in Wisconsin, the 
utility of such requirements measured by the extent to which prospective 
creditors avail themselves of the information must be weighed against the 
prohibitive effect that the filing requirements have on the use of mort- 
gages on stock in trade. Judicial opinion and authoritative comment is 
available in some quantity denying the basic premise of those courts which 
condemn mortgages on stock in trade with a power of sale provision.?1 The 
expression of dissent has been stated in these terms: “No court has given 
any satisfactory reason why such a provision should necessarily vitiate a 
chattel mortgage, although it is undoubtedly liable to abuse. The recording 
law enables all vigilant persons to ascertain the existence of such securities. 
Many small merchants, especially beginners in business, have no other 
means of securing their creditors. If any creditor is likely to be injured by 
allowing the debtor to dispose of the mortgaged property, it is rather the 
creditor whose security is thus cut down than the one who has no claim 
upon the specific property.”2? 

If it is felt that the present filing requirements are to be retained at all 
as a means of keeping prospective creditors informed as to the status of 
their prospective debtor-merchants, then a revision alternative to (2) above 
is suggested in this form: (3) Extend the period which the verified state- 
ments cover in order that the inventory necessary to obtain the required 
information will coincide with the usual annual inventories. 

In considering the feasibility of revising Section 241.14, it might be 
pointed out that the Uniform Chattel Mortgages Act, Section 18(4) vali- 
dates as against creditors, recorded mortgages of stock of goods with power 
in the mortgagor to sell or otherwise dispose of them with no duty to ac- 
count for the proceeds or replace the goods disposed of. 

Martin M. Lucente 





WISCONSIN BULK SALES ACT. The type of legislation popularly 
known as the “Bulk Sales” law was first adopted in the United States by 
Louisiana in 1896, and from 1900 on, similar statutes were enacted by a 
large number of states. Originally advocated by credit men’s associations 
throughout the country,” these laws were designed to remedy the evil 
created by sales in bulk. Retailers could buy goods on credit, sell them for 

™ Gay V. Bidwell, 7 Mich. 619 (1859); Lister v. Simpson, 38 N. J. Eq. 438 (1884); 
Etheridge v. Sperry, 139 U.S. 266, 277 (1890); 2a U.L.A. 120; Jones, CuatreL Mort- 
caces (5th ed. 1908) §§ 416-425; WarsH, Mortcaces (Ist ed. 1934) § 11; Cohen 


and Gerber, Mortgages of Merchandise 39 Cor. L. Rev. 1338 (1939); Jones, Fraudulent 
Mortgages of Merchandise 6 So. L. Rev., N.S. 96 (1879); Comment, 34 Yare L. J. 175 


(1924). 
™ Gay v. Bidwell, supra note 21. 


* Gazett v. Iola Co-operative Mercantile Co., 164 Wis. 406, 160 N.W. 170 (1916). 
* 82 U. or Pa. L. Rev. 856. 
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cash to an innocent purchaser, then pocket the proceeds and depart, leav- 
ing the original creditor with no remedy.* The statute was to protect the 
creditor of merchants who had extended his credit in the belief that the 
merchant’s stock of goods “would be sold out gradually and replenished 
from time to time.”* 

Wisconsin first enacted this type of legislation in 1901, the statute pro- 
viding for a presumption of fraud in bulk sales,5 and the courts held that 
the transactions were open to explanation and the presumption of fraud 
open to rebuttal.® This was changed by a new enactment in 1913,” and the 
statute now provides for a conclusive presumption of fraud.® Broadly, the 
present Bulk Sales Act® provides that the transfer of merchandise in bulk, 
other than in the ordinary course of trade, shall be void as to creditors of 
the transferor unless certain notices are given to the creditors of the seller 
before the sale,!° and it is provided that the seller who misrepresents to 
the purchaser the number of his creditors, or refuses to divulge them, shall 
be guilty of a misdemeanor.” 

Protest was immediately made that these statutes were unconstitutional, 
but most of the states held them a valid exercise of police power, not taking 
away the right to contract, but restricting and limiting that right.12 The 
Supreme Court of the United States also held in favor of their constitu- 
tionality.1° 

The Wisconsin Court has held, and later reiterated, that this law “is 
penal in its character, in derogation of the common law, and should be 
strictly construed.”!4 

What is a “sale, transfer, or assignment” in bulk under the Wisconsin 
statutes? The laws of some states specify that compliance with the statute 
is necessary only when the amount of goods sold constitutes a certain per- 
centage of the total stock. In Illinois the word “major” is used in the 
statute, and it was held that a sale of fifty per cent of the goods was not a 
sale of the “major” part.1° The Kansas court held that only the disposal 











* Ibid. 

* Missos v. Spyros, 182 Wis. 631, 635, 197 N.W. 196, 197 (1924). 

5 Wis. Laws 1901, c. 463. 

* Fisher v. Herrmann, 118 Wis. 424, 95 N.W. 392 (1903). 

™ Wis. Laws 1913, c. 270. 

® Wis. Star. (1945) § 241.18. 

* Wis. Star. (1945) § 241.18-241.21. 

7d., § 241.18. 

1 Id., § 241.20. ’ 

18 Gazett v. Iola Co-operative Mercantile Co., 164 Wis. 406, 160 N.W. 170 (1916). 

18 Lemieux v. Young, 211 U.S. 489, (1909). 

44 Missos v. Spyros, 182 Wis. 631, 197 N.W. 196 (1924); Nichols, North, Buse Co. 
v. Belgium Cannery, 188 Wis. 115, 205 N.W. 804 (1925). 

45 Zenith Radio Distributing Corp. v. Mateer, 311 Ill. App. 263, 35 N.E. 2nd. 815 
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of “substantially all” the stock would require compliance.!® But the Wis- 
consin statute states “The sale . . . in bulk, otherwise than in the ordinary 
course of trade, and in the regular prosecution of the business of the seller 
. . . of any part, or the whole, of any stock . . .” The words “of any part” 
broaden the definition of a bulk sale. A merchant who plans to sell part 
of his stock and the prospective purchaser are given no specific statement 
by the statute as to what percentage of the stock may be sold before a bulk 
sale arises. By the terms of the Wisconsin statute, a bulk sale might arise 
even though the amount sold were not “substantially all” or a “major part” 
of the stock. How small that amount might be would evidently depend 
on other circumstances in the transaction. 

By its strict interpretation of the word “merchandise” the Wisconsin 
Court has adhered to its announced rule of strict construction of the stat- 
ute.17 An illustrative case'* involved a canning factory which undertook 
to pledge a substantial part of its pack for the oncoming packing season, 
without complying with the statute. Such a business, limited to but a few 
days a year, was distinguished from the ordinary merchant’s day-to-day 
trade, and the court held that the Bulk Sales law did not apply. It was stated 
in the opinion that the statute was aimed at the “merchant” as ordinarily 
defined, and not at the wide field of people who might deal with property 
generally considered merchandise. The court recognized, and departed 
from, the broad meaning given merchandise in other situations. It cited a 
case involving the Statute of Frauds, in which it was held that logs were 
“merchandise”.!® Under the Bulk Sales law, “merchandise” has a restricted 
meaning. It is noteworthy that in the canning factory case, the court was 
impressed by the near-impossibility of compliance with some of the de- 
mands of the statute—the inventory, cost, etc., all of which were to be 
decided in the future.° 

The statute includes sales of “goods, wares and merchandise, or . . . the 
fixtures pertaining to the same.” The Wisconsin court has cited a “rule gen. 
erally applied that the statutes were not intended to restrict the sale in bulk 
of articles used by the seller in carrying on his trade or business and which 
are necessary to enable him to enjoy the fruits of his own labor.”*! The 
business in question was a candy kitchen. Three classes of articles were 
considered: merchandise, fixtures, and such articles as were used in carry- 
ing on the seller’s business. In the latter group were chairs, plates, trays, 





1® Citizens State Bank of Hiawatha v. Rogers, 155 Kan. 478, 126 Pac. 2nd. 214 (1942). 
™ Supra, note 14. 

48 Nichols, North, Buse Co. v. Belgium Cannery, 188 Wis. 115, 205 N.W. 804 (1925). 
” Crosby Hardwood Co. v. Trester, 90 Wis. 412, 63 N.W. 1057 (1895). 

® Nichols, North, Buse Co. v. Belgium Cannery, 188 Wis. 115, 119, 205 N.W. 804, 


806 (1925). 
™ Missos v. Spyros, 182 Wis. 631, 635, 197 N.W. 196, 197 (1924). 
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and a piano, all of which were protected by the rule, and not subject to the 
statute. The court did not define “fixtures”. At least it must be noted that 
the mere use of an article in the selling of goods will not constitute it a 
“fixture pertaining to the same”. Evidently the article must be a “fixture” 
as generally defined, with the tests of physical annexation, intent, or what- 
ever test the court may require. In the case, since the merchandise and 
fixtures did not exceed the seller’s statutory exemptions, there was no vio- 
lation of the law.?? 

It is held that the Bulk Sales laws do not affect the operation of exemp- 
tion statutes. It follows that in the transfer of goods exempted from execu- 
tion by statute, no compliance with the Bulk Sales statute would be re- 
quired. The tools, implements, and stock in trade of any merchant are 
exempted only to the amount of two hundred dollars.24 Even when deal- 
ing with a stock in trade entirely “exempted,” compliance with the Bulk 
Sales law might be necessary to establish a valid sale. None of the property 
exempted from execution or attachment is exempt from such action by the 
original owner who is attempting to collect the unpaid purchase price of 
the same property.”° Since the goods are not exempt as against this creditor, 
compliance with the statute would be necessary to create a sale valid against 
him. In Wisconsin, the proceeds of exempt personal property resulting from 
a voluntary sale are not exempt.”° Although creditors cannot attach exempt 
property, they can pursue the proceeds, and notice under the statute would 
be of value to them. But it is apparent by the terms of the statute that there 
would be no way to enforce compliance. A sale made without the proper 
Notice is “void.”** Under the concept that the sale is non-existent as to 
creditors, the property is still exempt, and could not be attached. 

The statute provides that a non-compliance avoids the sale as to “then 
existing creditors.” What is a creditor? Must his claim be liquidated? May 
it be contingent? Is it sufficient that the claim will be ascertainable at a 
future date? No Wisconsin case has answered the question. The Circuit 
Court of Appeals for the Seventh Circuit, interpreting the Illinois Bulk 
Sales law, has given warning to all who might purchase merchandise in 
bulk.?8 The case involved assets which had been sold in November. The 
buyer had knowledge of the federal tax indebtedness of the seller, but he 
failed to give the government notice of the sale. It was:held that the gov- 
ernment was a creditor under the statute. The court stated that a contingent 





™ Missos v. Spyros, 182 Wis. 631, 636, 197 N.W. 196, 198. 
* Ibid; see also 73 N. Dak. 174, 12 N.W. 2nd. 796 (1944). 

™ Wis. Srat. (1945) § 272.18(8). 

* Id., § 272.18(30). 

* Gillet State Bank v. Knaack, 229 Wis. 179, 281 N.W. 913 (1938). 
Wis. Stat. (1945) 241.18. 

U.S. v. Goldblatt Brothers, 128 F. 2nd. 576 (7 Cir. 1942). 
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claim, depending on the occurrence of another event before liability is 
established, would not create a creditor under the act; but the tax liability 
was not contingent. It was not yet due and payable, but it could have been 
approximated. 

How much compliance is required to make the sale valid? The statute 
directs that the seller and purchaser make an inventory. Then the pur- 
chaser must demand and receive from the seller a list of all the creditors, 
certified under oath to be complete, or if there are no creditors, a sworn 
statement to that effect.2® No cases have arisen in Wisconsin deciding the 
degree of compliance necessary. It has been held elsewhere that the omis- 
sion by a buyer to ask for a list of creditors voided the sale, though the 
seller had told him that he owed nothing except on one article.5° If the 
seller gives false information on his list of creditors, or fails to name credi- 
tors, he has committed a misdemeanor. Is the innocent buyer who has in 
good faith tried to conform to the statute thereby put in the position of a 
buyer who has failed to conform, and is the sale void? The courts have 
not agreed in their answer to this question. In some jurisdictions it is held 
that if the purchaser acts in good faith and complies with the act, he ob- 
tains title to the property, and has no liability to creditors; other courts hold 
that the purchaser is not protected by his good faith if the seller fails to 
give him a proper list of creditors.*4 

As between the seller and purchaser of goods in bulk, title passes, al- 
though the statute was not followed, and the purchaser cannot assert failure 
to conform as a defense in an action by the seller for the purchase price.5? 
Ain innocent purchaser for value from one who bought in a “void” sale 
gets good title, and is not liable to creditors of the first seller.** 

The purchaser who buys under a “void” sale becomes a “trustee of a 
trust fund,” of which all the seller’s creditors are beneficiaries.2* A Wiscon- 
sin case involved a sale for $650. There was no compliance with the Bulk 
Sales Statutes. Only part of the goods, worth $125, was subject to the Bulk 
Sales law. The purchaser paid $534.36 to creditors of the seller on order 
of a court, and then paid the balance, $115.64, to the seller. The purchaser 
was held liable to the other creditors for this entire balance, since it was 
not shown that the balance was not part of the purchase price of the goods 
subject to the statute.*° The purchaser who thus becomes a “trustee” can- 
not escape his “trust” duties by paying the purchase price to some of the 





* Wis. Star. (1945) 241.18. 
® Griffin v. Puryear-Meyer Grocery Co., 202 Arkansas 495, 151 S.W. 2nd. 656 (1941). 


™ 37 CJS. 1328. 

*? Hanson v. Knutson Hardware Co., 182 Wis. 459, 196 N.W. 831 (1924). 
% Prokopovitz v Kurowski, 170 Wis. 190, 174 N.W. 448 (1919). 

* Pennsylvania Rubber Co. v. Sampson, 193 Wis. 77, 213 N.W. 643 (1927). 
* Leidersdorf v. Kress, 169 Wis. 484, 173 N.W. 218 (1919). 
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seller’s general, unsecured creditors, because this would create preferences, 
allowing the purchaser to determine what creditors should be paid. All the 
unsecured creditors of the seller are placed on a parity by the Bulk Sales 
law.*6 

However, although the purchaser under a “void” sale is liable to the 
seller’s creditors,3* and although he must respond to all the creditors, in 
Wisconsin, individual creditors may obtain priority through legal process, 
by garnishment, for example, against the purchaser.3* In some jurisdictions, 
one creditor may not obtain a superior right over other creditors by insti- 
tuting garnishment proceedings against the purchaser. Garnishment may 
be brought, but the pleadings must disclose the existence of the other 
creditors, and what their claims are.*® What are the rights of the pur- 
chaser’s creditors? The United States Circuit Court of Appeals for the 
Second Circuit has answered the question. Interpreting the New York Bulk 
Sales Law, it held that the words “shall be void” mean no more than simi- 
lar words in other statutes designed to prevent fraudulent conveyances, and 
that the true meaning is “voidable.” Execution creditors of the purchaser, 
standing as bona fide purchasers under New York law, could get priority 
over the seller’s creditors by obtaining prior liens.*° 

If there is compliance with the statute, notice to the creditors must be 
given personally or by mail. If the latter method is used, the notices must 
be mailed at least ten days before the property described is paid for, taken 
possession of, or delivered. During that period, the creditor may act. The 
Wisconsin court has not chosen to call the ten-day period a term in which 
the sale is “in suspense.” It has held that if compliance with the Bulk Sales 
law means that the purchaser is notified of the claim of creditors before 
payment, he is not, therefore, an innocent purchaser for value. A creditor 
who brings a replevin action, for example, six days after the notices were 
sent, gets the property. The purchaser is not entitled to take as a bona fide 
purchaser, since, before payment, he was aware of the creditors.** 

It is noteworthy that no specific mention is made in the statute of the 
financial condition of the vendor. His solvency would be no defense if an 
action were brought by his creditors and a bulk sale under the statute were 
proved. But it is likely that the financial condition of the vendor might be 
evidence of the nature of the transaction—whether or not it was a sale in 
the ordinary course of trade. It is possible that a sale might leave undis- 





* Pennsylvania Rubber Co. v. Sampson, 193 Wis. 77, 213 N.W. 643 (1927). 

* Wis. Stat. (1945) 241.21. 

*® Pennsylvania Rubber Co. v. Sampson, 193 Wis. 77, 213 N.W. 643 (1927). 

® Southeastern Drug Corp. v. McKesson & Robbins, 141 Texas 284, 172 S.W. 2nd. 
485 (1943). 

Sn a New York v. Alfred A. Johnson, 137 F. 2nd 163 (2 Cir. 1943). 
“ International Shoe Co. v. Chaimson, 205 Wis. 474, 237 N.W. 77 (1931). 
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turbed a large balance of stock available to creditors. Yet the transaction 
could be found void if the seller and purchaser had failed to conform to 
the statute. The law is strict, and the statutory definition of a bulk sale is 
not a precise standard for the merchant to follow, but the Wisconsin court 
has construed the Bulk Sales law strictly, and because of its restricted ap- 
plication, it is not an oppressive act. From the creditors’ viewpoint, at least, 
it is a valuable adjunct to the statutes aimed at the prevention of fraudu- 


lent conveyances. 
J. Patrick Bropy 





RECOVERY FOR FRIGHT AND SHOCK. Blakeley v. Shortal’s Estate* 
once again raises that troublesome question in tort law as to what limits, 
if any, the courts should go in permitting recovery for fright and shock 
resulting in mental and emotional disturbances. Plaintiff and husband in 
this case permitted a neighbor, one Shortal, to spend the night at their 
home. The following day Shortal remained at the house while his hosts 
went to a near-by town. Upon returning the plaintiff started to enter her 
kitchen when she saw Shortal lying on the floor with pools of blood about 
him. Plaintiff immediately became faint and weak and a physician to whom 
she was taken pronounced her condition as one of shock caused by the 
discovery of the suicide. For a considerable period after this event, plaintiff 
had difficulty sleeping and was restless and nervous. Therefore, she sought 
recovery against Shortal’s estate. 

In ruling that a directed verdict for the defendant was erroneous the Iowa 
Supreme Court stated that the plaintiff presented a cause of action if the 
jury should find Shortal’s act was wilful. If wilfulness is found, and the 
opinion states that the evidence would support such a finding, then the 
rule laid down in Holdorf v. Holdorf* would apply. In said case the court 
stated: 

The rule . . . denying liability for injuries resulting from fright caused 

by negligence, where no physical injury is shown, cannot be invoked 


where it is shown that the fright was due to a wilful act. 
The principal case gives little assistance as to the court’s use of the term 


“wilful act.” The opinion does quote from State v. Meek® to show that 
the term “wilful” “is of somewhat varied signification” and it also con- 
tains a definition from an Indiana appellate court decision* which defines 
the term “wilful injury” as one resulting from an intentional act or an act 
“done under such circumstances as evinced a reckless disregard for the 





1 236 Iowa 787, 20 N.W. (2d) 28 (1945). 

7185 Iowa 838, 169 N.W. 737 (1918). 

* 148 Iowa 671, 127 N.W. 1023 (1910). 

“Southern Ry. Co. v. McNeeley, 44 Ind. App. 126, 88 N.E. 710 (1909). 














May] NOTES AND COMMENTS 465 


safety of others, and a wilfulness to inflict the injury complained of . . .” 
This definition, and the further illustrations contained in the same quota- 
tion, seem inadequate to justify terming the defendant’s act in relation to 
the plaintiff as wilful. To state a jury could properly find defendant’s sui- 
cide a wilful wrong to the plaintiff for which recovery will be allowed is 
to extend liability for fright and shock beyond any limits heretofore recog- 
nized by the courts.® 

The result must of course be viewed with a realization that the Iowa 
court in previous cases has adopted a liberal attitude in permitting recov- 
ery for injuries of this sort. The best illustration of this is seen in the ap- 
plication of the rule quoted from Holdorf vy. Holdorf to the facts of the 
Barnett vy. Collection Service Co. case." The plaintiff in this controversy 
sought recovery “for mental pain, anguish and humiliation” which she 
suffered as a result of a series of letters sent to her by the defendant. These 
letters were allegedly sent for the purpose of getting the plaintiff to pay 
a certain debt. Whereas said letters contained no threats to do physical 
violence or injury, they did contain threats to sue and to appeal directly to 
the plaintiff's employer if the bill in question was not paid promptly. The 
Iowa court in ruling on these facts stated the jury could find that these 
letters contained threats of a character which would naturally produce 
mental pain and anguish, and that defendant knew they were having this 
affect on the plaintiff. If the jury should so find, recovery was to be allowed 
even though there was no physical injury and no assault. 

Thus, it is evident that at the time the principal case was decided a clear- 
ly established precedent favorable to recovery for mental and emotional 
disturbances resulting from intentional conduct was established. It is, how- 
ever, the application of this concept to the facts of the Blakeley case which 
is open to criticism. If recovery is to be allowed under conditions such as 
this case presents, the court’s opinion should recognize that this represents 
a further extension of liability, and its analysis should clarify more fully the 
reasoning by which the court reaches its conclusion. 

The opinion in the Blakeley case should be contrasted with the Ohio 
court’s decision in Koontz v. Keller.® In this case one Robertson beat to 
death the sister of the plaintiff. The scene of the slaying was an outbuilding 





* For a good discussion and classification of cases see: Magruder, Mental and Emo- 
tional Disturbances in the Law of Torts, 49 Harv. L. Rev. 1033 (1936); Harper and 
McNeely, A Re-Examination of the Basis for Liability for Emotional Distress, [1938] 
Wis. L. Rev. 426. 

* See Watson v. Dilts, 116 Iowa 249, 89 N.W. 1068 (1902); Holdorf v. Holdorf, 
185 Iowa 838, 169 N.W. 737 (1918); Barnett v. Collection Service Co., 214 Iowa 
1303, 242 N.W. 25 (1932). 

7214 Iowa 1303, 242 N.W. 25 (1932). 
®52 Ohio App. 265, 3 N.E. (2d) 694 (1936). 
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on the plaintiff's property. When the plaintiff discovered the disfigured 
body of her murdered sister she “suffered great terror and shock so that her 
nervous system gave way and she suffered great mental and physical pain 
as the result of which her health was impaired.” Whereas it would seem 
these facts present a much stronger case for recovery than do the facts in 
Blakeley v. Shortal’s Estate, nevertheless the Ohio court denied relief. The 
opinion noted that certain jurisdictions permitted recovery for fright and 
shock when the unlawful act complained of was directed against the prop- 
erty or person of the plaintiff but sharply distinguished such cases from 
the one presented. In this instance, the court stated, “The plaintiff is seek- 
ing to recover damages claimed to have been sustained as the result of 
fright and shock due to an unlawful act committed against the person of 
another.” To the Ohio court such an extension of liability was unwarranted. 

Not all courts have, however, limited recovery to the confines suggested 
by the above opinion. Where the plaintiff suffered shock and fright due 
to the intentional imperilment by the defendant of a member of plaintiff's 
immediate family, recovery has been allowed in a few jurisdictions.® 

In Blakeley v. Shortal’s Estate, however, there is no affirmative act by 
the defendant, similar to those acts in other cases in which recovery was 
allowed, which placed the plaintiff or a member of her immediate family 
in peril. To hold then, as this case does, that the evidence will sustain a find- 
ing by the jury that the defendant’s suicide is a wilful tort against the plain- 
tiff for which recovery will be allowed is to broaden considerably the 
boundaries of recovery in this type of action. 

Whereas there are but few cases in which the Wisconsin court has ex- 
pressed itself on the question of recovery for intentional infliction of men- 
tal and emotional disturbances, these few instances do indicate a marked 
contrast to the attitude of the Iowa court. This is best illustrated by Justice 
Marshall’s opinion in Gatzow v. Buening.’ In this case plaintiff hired a 
certain party to furnish the services of a hearse and carriage for use at the 
funeral of the plaintiff's four-year-old child. The hearse and carriage were 
sent to the plaintiff’s residence but before the coffin containing the child’s 
remains was placed in the hearse, the defendants wilfully caused the driv- 
ers of the hearse and carriage to take the vehicles away. This conduct 
naturally caused the plaintiff great humiliation and mental anguish for 
which he sought recovery. 

Although damages were allowed for actual loss suffered, the court refused 
to allow recovery for the plaintiff's distress. The reason for such refusal 





* See for example Rogers v. Williard, 144 Ark. 587, 223 S.W. 15 (1920); Jeppsen 
v. Jensen, 47 Utah 536, 155 Pac. 429 (1916). 
106 Wis. 1, 20, 81 N.W. 1003 (1900). 
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was that mental and emotional disturbances were too “difficult of measure- 
ment to be the subject of an assessment of damages.” To permit recovery 
the injuries suffered must be the proximate result of the act complained of 
and must be of a physical nature capable of comprehension “in a money 
standard by average human wisdom with a reasonable degree of certainty.” 

A more recent case, Judevine v. Benzies Montayne Fuel and Warehouse 
Co.,'1 seems to indicate that the Wisconsin attitude has not changed mate- 
rially. In this instance the plaintiff sought recovery for mental anguish 
and humiliation which he suffered when the defendant caused handbills 
to be circulated which advertised for sale an account of $4.32 owed by 
plaintiff to defendant. One of the grounds upon which plaintiff based his 
plea for recovery was that defendant’s act violated plaintiff's right of pri- 
vacy. The Supreme Court, however, stated that it did not recognize the 
existence of such a right and thus refused to allow recovery on this basis 
for plaintiff's emotional distress. The denial of relief in this narrower field 
of the same phase of tort law indicates quite clearly that the Wisconsin 
court is not ready to open the door to recovery for intentional infliction of 
mental and emotional disturbances. 

Daniez J. Dykstra 





CHARITABLE TRUSTS — DOCTRINE OF LIBERAL CONSTRUC- 
TION. The problem of whether a charitable trust fails when the trustees 
are unable to carry out the exact terms of the trust instrument received fur- 
ther consideration by the Wisconsin Supreme Court in the recent case of 
Fairbanks v. City of Appleton. 

In this case the testatrix, an elderly lady, bequeathed the residue of her 
estate, valued at approximately five thousand dollars ($5000), to the City 
of Appleton in trust to erect a home for the aged and for no other purpose. 
The trust instrument made no provision for reversion to the heirs in the 
event of non-compliance with its terms. The city accepted the bequest and 
no part of the trust fund was used for the purposes outlined by the testatrix. 
In the course of time preceding the litigation the res had been almost 
doubled. The sole heirs at law of the testatrix brought suit to have the trust 
terminated and asked that the principal and increases of the trust fund be 
returned to them by way of a resulting trust. It was brought out during 
the trial that at the time of the execution of the will the city was maintain- 
ing a home for the aged which had proven to be adequate for the needs 


2 





1222 Wis. 512, 269 N.W. 295 (1936). 


1249 Wis. 476, 24 N.W. (2d) 893 (1946). 
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of the community. The trial court applied the doctrine of liberal construc- 
tion? to the trust instrument and authorized the city to use the fund and 
increases for the maintenance of the existing home for the aged. This 
decision was affirmed in part and modified in part by the Supreme Court. 

Although the trial court went to some length in establishing definitely 
that this was a charitable trust, the Supreme Court focused its attention 
upon the interpretation of the content and purpose of the trust. In so doing 
the court again demonstrated that, although it will not recognize or use 
the cy pres doctrine as it is used by the majority of other jurisdictions in 
the United States, when it utilizes the doctrine of liberal construction pro- 
vided by statute,® it is using basically the same theory. This was forcibly 
brought to the foreground in the Fairbanks case by the frequent references 
made to Section 399, Restatement of Trusts, which is entitled in part, 
“The Doctrine of Cy Pres.” 

It is apparent that where a testator has established a charitable trust and 
made no provision for a reverter in the event of non-compliance with or 
inability to carry out the terms of the trust, the Wisconsin court will apply 
its doctrine of liberal construction to the terms or conditions and no re- 
sulting trust in favor of the heirs will arise.* In the Fairbanks case the court 
went even further and adopted Comment (b), Section 399, Restatement of 
Trusts, which reads: 

The mere fact, however, that it is provided by the terms of the trust 
that the property shall be devoted “forever” to a particular purpose, or 
that it shall be devoted to that purpose “and no other purposes,” . . . 
does not necessarily indicate the absence of a more general charitable 
intention of the settlor; it may merely emphasize the intention of the 
settlor that the property should not be applied to other purposes as 
long as it is possible and practicable and legal to apply it to the speci- 
fied purpose, and does not necessarily indicate an intention that the 
trust should terminate if it should become impossible or impracticable 
or illegal to carry out the particular purpose. 

Utilizing the case precedents, statutes, and the Restatement of Trusts, 


the trial court decreed that the trust fund might be used for the mainte- 





* Harrington v. Pier, 105 Wis. 485 (1900). 

* Wis. Stats. (1945) § 231.11(c) provides, “In the absence of a clearly expressed in- 
tention to the contrary, no trust or other gift for charitable or public purposes whether 
in real or personal property shall be invalid because the specific method provided by 
the donor for the accomplishment of the general purpose indicated by him is or be- 
comes for any reason impracticable, impossible or unlawful. 

(d) Where the fulfillment of the special purpose expressed in a trust or other gift 
for charitable or public purposes is or becomes impracticable, impossible or unlawful, it 
shall be the duty of the courts by a liberal construction of the trust or gift to ascertain 
the general purpose of the donor and to carry it into effect in the nearest practicable 
manner to the expressed special purpose; provided, however, that the right of visitation 
of a living donor shall not be held to be impaired by anything contained in this sub- 
section.” 

* Maxey v. Oshkosh, 144 Wis. 238, 128 N.W. 899 (1910). 
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nance of the present home for the aged. The Supreme Court in its deci- 
sion, however, felt this was too liberal an interpretation. It attempted to nar- 
row the case of the fund to the “erection or maintenance, either separately 
or in conjunction with its present city home, of such facilities, services, and 
conditions as are appropriate and essential to make and maintain some 
part thereof as a home where elderly people may go and live for the pur- 
poses and under the conditions stated in the will.” It should be apparent 
that this limitation upon the use of the fund does not differ materially 
from the decision of the trial judge. Perhaps this statement was meant to 
require the City of Appleton to build a small addition and name it for the 
testatrix as was done in an earlier Wisconsin case,® or to establish addi- 
tional services not already provided. The doctrine of liberal construction 
was used in the decision but the mechanics of carrying out the doctrine in 
the instant case were not clearly provided in the mandate of the court. 

Although the court specifically distinguished the case of Nelson v. Madi- 
son Lutheran Hospital and Sanitorium,® it should be noted that the court 
in so doing was in effect indicating that the doctrine of liberal construction 
is a highly flexible rule of law. 

In the Nelson case a charitable gift in the form of a subscription con- 
tract was made by the testator and others. This gift was for the purpose of 
building a hospital in Dane County, Wisconsin. The testator made no pro- 
vision for a reverter in event the hospital was not erected. Due to high con- 
struction costs the project was abandoned and the administrator of the 
testator’s estate brought suit to recover the amount paid. The Wisconsin 
court decided that the fund had to be returned to the respective donors 
and in so doing utilized the same arguments for ordering the repayment 
as it used in denying the return of the fund in the Fairbanks decision." It is 
interesting to note that the justice who wrote the majority opinion in the 
Nelson case dissented in the Fairbanks decision. 

After a complete discussion of the application of the doctrine of liberal 
construction to the Fairbanks case, the court added: 

A suit for the enforcement of a charitable trust cannot be maintained 
by the settlor or his heirs or personal representatives as such.’ The 
remedies for the failure of the trustees of a charitable trust to perform 
their duties under the trust are exclusively equitable.? Consequently 
plaintiffs cannot maintain this action, and the provision in the judg- 
ment dismissing their complaint must be affirmed. 





5 Will of Stark, 203 Wis. 611, 234 N.W. 750 (1931). 

* 237 Wis. 518, 297 N.W. 424 (1941). 

72 RESTATEMENT, Trusts, § 401 (1935). 

82 RESTATEMENT, Trusts, § 391, comment (e) (1935). 

®2 RESTATEMENT, Trusts, § 392 (1935). 

Steenis v. Appleton, 230 Wis. 530, 284 N.W. 492, (1939). 
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The Restatement view expressed by the court is only partially quoted. In 
Section 391, Restatement of Trusts, Comment (f), it is additionally stated: 


The settlor or his heirs or personal representatives can maintain a suit 
to recover the trust property on the ground that the charitable trust 
has failed and that they are entitled to the property by way of result- 
ing trust or right of entry for condition broken . . . In these cases the 
Attorney General is a necessary party. 
This also appears to be the common law view as expressed by other juris- 
dictions,’° and text writers, especially where the interests of the cornmu- 
nity are affected." Thus far the Wisconsin Court has not passed upon 
these views. Applying the statement of the court in the Fairbanks case 
literally could indicate that no heir or personal representative of the set- 
tlor could ever file suit asking for the termination of a charitable trust. It 
should be clear, however, that this is not what the court means. It is rea- 
sonable to ascertain that although the court has not expressly adopted Com- 
ment (f) of Section 391, Restatement of Trusts, it has been using its sub- 
stance as the basis for allowing such suits to be brought. 


The role of the attorney general, however, in these suits is not clear and 
no indication has been given by the court as to the necessity of his partici- 
pation. Chapter 231.34, Wisconsin Statutes, 1945, reads as follows: 


Enforcement of public trust. (1) An action may be brought by the 
attorney-general in the name of the state, upon his own information 
or upon the complaint of any interested party for the enforcement of a 
public charitable trust. 

This section of the statutes was passed in 1945 and to date has not been 
interpreted by the court. The problem of ascertaining whether he is a 
necessary party in all such actions will have to be faced at the same time 
that the court is required to decide whether it will expressly adopt or reject 
Comment (f) of Section 391, Restatement of Trusts. In view of the court’s 
extensive use of the Restatement in its decisions, it is possible that it will 
hold that the attorney-general is a necessary party both in the enforcement 
of and the defense of charitable public trusts. 


Tuomas G. GopFREY 





” People ex rel Courtney v. Weber, 327 Ill. App. 231, 63 N.E. (2d) 794 (1945). 
Passaic Nat. Bank-Trust Co. v. East Ridgelawn Cemetery, 137 N. J. Eq. 603, 45 A. 
(2d) 814 (1946). 
" 3 Scorr, Trusts 2056 (Ist ed. 1939). 
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PROPOSED LEGISLATION ON COURTS-MARTIAL REVISION — 
Today, as after World War I, serious public attention is being given to the 
Army Courts-Martial System.! 

Two of the most frequently heard criticisms during and since the war 
are:” 

1. A failure to use trained lawyers to administer the system. 

2. The denial to the courts of independence from command. 

As to the first, many of the defects and breakdowns in administering 
the system, according to the critics emphasizing this point, have resulted 
from a failure to utilize the lawyers available in the army in courts-martial 
work and from failure to seek civilian lawyers who were available for the 
job during the war. It is pointed out that often the prosecution and, more 
often, the defense counsel are not lawyers and that in many instances the 
defense counsel lacks a vigorous defense attitude. It is not mandatory that 
the law member of the general court, who is comparable to a judge on a 
civilian court, be a trained lawyer, and even if he possesses the desired legal 
qualifications there is no provision making it mandatory that he sit on the 
trial of any case. There is no provision whatever for a law member on a 
special court. The critics also point out that the investigation of charges 
is often made by untrained line officers who are not qualified for the job. 
Availability is often the sole test for appointment to these duties. 

As to the second, the major defects alleged in this field are: the com- 
manding authority appoints the court, the prosecution and the defense 
counsel in all cases. The commanding officer can dominate the action of the 
court by controlling promotions of its officers and members, by reprimand 
and letters of non-concurrence with decisions (known in the army as “skin 
letters”), by removing men from the court at will, by removal of the officer 
investigating charges against the accused and appointing another in his 
place when the commander is dissatisfied with his findings, by instructing 
the court of the sentence desired, by insisting that the court leave any miti- 
gation to the reviewing authority who is the same officer who has referred 
the charges to trial, and by giving less desirable duty assignments to those 
who do not conform to his wishes. 





1For criticisms prevelant after World War I see, 57 Conc. Rec. 2109; 57 Conc. 
Rec. 977; 57 Conc. Rec. (App.) 222; 57 Conc. Rec. 3475; also a Chicago Tribune 
editorial reprinted at 57 Conc. Rec. 4507. For a good summary of legislation proposed 
during this period see 59 Conc. Rec. 7834. 

? Report of War Department Advisory Committee on Military Justice Dec. 13, 1946. 
A complete summary of constructive criticisms submitted to this committee has been 
bound in mimeograph form by Capt. M. A. Sturtz, July 25, 1946. Answers received 
from generals, judge advocates, and enlisted men to a topical outline questionnaire on 
these problems are compiled in a 70 page compilation of answers prepared in 1946. It 
represents the viewpoint of over 200 writers. Both of these documents are believed 
available from the Office of the Under Secretary of War. 
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The merit of these criticisms is beyond the scope of this note but the 
existence of the criticisms has been attested to by the findings of the only 
two official bodies who have been appointed to study the problem.* 


The Committee on Military Affairs, in the latter part of 1945, was au- 
thorized by the House of Representatives to study the progress of the war 
efforts and for more than a year studied the judicial system of the army.‘ 
While the recommendations of this committee’s report to Congress are 
not as explicit as those of the “Vanderbilt Committee” in spelling out the 
two basic criticisms before mentioned, they are implicit throughout the 


specific provisions.® 


The War Department Advisory Committee on Military Justice, headed 
by Arthur J. Vandenberg, was appointed by Secretary of War Patterson 
from persons nominated by the American Bar Association.® It is known as 
the “Vanderbilt Committee”. This committee made several recommenda- 
tions in its report as to changes in existing laws, regulations and practices 
in the system to meet these two basic criticisms.’ 


The Secretary of War, following receipt of the committee’s report, re- 
leased to the public a statement indicating partial acceptance and partial re- 
jection of the committee’s recommendations.’ A bill introduced by Repre- 
sentative Elston, Republican, Ohio, into the House of Representatives on 
March 17, 1947, follows the army’s acceptance of the committee’s recom- 
mendations almost in toto.® 


Representative Carl T. Durham, Democrat, North Carolina, and chair- 
man of a special committee of the Committee on Military Affairs has 
proposed a bill embodying the recommendations made to Congress by the 
Committee on Military Affairs.!° 


The following parallel table summarizes the relevant provisions of both 
bills so far as they bear on the two basic criticisms alleged to exist. 





*For a good discussion of present day criticisms see, Karlen, Lawyers and Courts- 
Martial, [1946] Wis. L. Rev. 246; Karlen, The Personal Factor in Military Justice, 
[1946] Wis. L. Rev. 394. 

“H. R. Rep. 20, 79th Cong., Ist Sess. 1287 (1945). 

5H. R. Rep. No. 2722, 79th Cong., 2d Sess. (1946). 

* War Department memo. 25-46, Mar. 25, 1946. 

* See Note 2, supra. 

® War Department Public Relations Division Press Release, Feb. 20, 1947. H. R. Bitz 
No. 2575, 80th Cong., Ist Sess. 2237 (1947). 
°H. R. Bill No. 2575, 80th Cong. Ist Sess. 2237 (1947). 
H.R. Bit No. 576, 80th Cong., Ist Sess. 163 (1947). 
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DURHAM BILL 


I. Provisions FoR PRrovipINnc TRAINED PERSONNEL 


a. Law Member. 

1. He is to be a member of the 
Judge Advocate General’s depart- 
ment or an officer admitted to 
practice law before federal courts 
or in the highest court of a state. 
2. No court shall receive evi- 
dence or vote on findings in his 
absence. 


1. Same. 


2. No provision. 


b. Prosecuting Officer and Defense Counsel. 


1. If the prosecuting officer is a 
lawyer in a general or special 
court case then the defense coun- 
sel is to be a lawyer but no pro- 
vision is made that it be man- 
datory for prosecuting officer to 
be a lawyer. 


1. It is made mandatory that 
prosecuting officer and defense 
counsel in both general and spe- 
cial court cases be lawyers with 
the same legal qualifications as 
the law member. 


c. Judge Advocate General's Department. 


1. No specific provision for en- 
larging Judge Advocate General’s 
department. 


1. Specifically provides for a 
Judge Advocate General’s depart- 
ment of 600 men. 


d. Investigating Officers’ Qualifications. 


1. No change. 


1. No change. 


II. Provisions For ReMovinc Courts-MarTIAL From 
CoMMAND CONTROL 


a. Promotions-Independence of Judge Advocate General's Department. 


1. No change. 





1. Members of Judge Advocate 
General’s department are respon- 
sible only to superior authority 
within the Judge Advocate’s de- 
partment and are to be removed 
from the army’s promotion list 
and carried as non - promotion 
list officers as are the officers 
of the medical department, chap- 
lains, and professors of the Unit- 
ed States Military Academy. 
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b. Investigation of Charges™ 


1. “The use of coercion in any 
manner to obtain degrading 
statements not material to the 
issue, or any self - incriminating 
statement, admission or confes- 
sion from any accused or wit- 
ness shall be deemed conduct to 
the prejudice of good order and 
military discipline, and no such 
statement, admission, or confes- 
sion shall be received in evi- 
dence by any court-martial.” No 
charge will be referred to trial 
by a general court unless it has 
been found that such charge is 
legally sufficient to allege an of- 
fense under these articles, and 
is sustained by evidence .indicat- 
ed in the report of investigation. 


1. “Any person subject to mili- 
tary law who attempts to coerce 
or influence the action of a court- 
martial or any military court or 
commission or any member 
thereof in reaching the findings 
or sentence in any case, or the 





1. “No admission, confession or 
other evidence obtained by op- 
pressive, cruel or persecuting 
practices or by threats shall be 
received or considered as evi- 
dence against any accused in any 
trial by any court-martial. Any 
person who obtains or attempts 
to obtain evidence by such means 
shall be punished as the court- 
martial may direct.” It shall be a 
jurisdictional requirement that a 
thorough and impartial investi- 
gation be had before charge is 
referred to a general court for 
trial. 

Accused to have full opportuni- 
ty to be represented by counsel 
of his own selection during in- 
vestigation; civil counsel if he so 
provides, or military counsel if 
such counsel be reasonably avail- 
able, otherwise counsel appointed 
by an authority competent to 
appoint a general court-martial. 


Censure of Court Members by Commander. 


1. “The authority appointing a 
general, special, or summary 
court-martial shall not censure, 
reprimand or admonish such 
court, or any member thereof, 
with respect to the findings or 
sentence adjudged by the court, 
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™ ArTicLe oF War 70 reads in part, “No charge will be referred for trial until after 
a thorough and impartial investigation thereof shall have been made.” In the face of 
this provision, the Judge Advocate General held in 1943 that, “failure to comply with 
this provision is not, per se, an error injuriously affecting the rights of the accused.” 
Thus a provision, mandatory in language, is held directory only and failure to comply 
with this provision is not a fatal error and hence not jurisdictional. This amazing deci- 
sion dated June 30, 1943, has never been reported but has been operative ever since. 
Its file number is SPJGK, CM 229477. 
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action of the appointing or re- or with respect to any other ex- 
viewing authority with respect to _ercise, by such court or any mem- 
his judicial acts, shall be pun- ber thereof, or its or his judicial 
ished as the court-martial may __ responsibility.” 

direct.” 


Neither of the above bills completely meets the criticism that there is a 
lack of trained personnel. Neither sets up any legal requirements or train- 
ing to qualify as an investigating officer; neither provides for a law mem- 
ber to sit on any but a general court-martial. Availability of personnel for 
the job rather than competency and ability may well remain the test of 
appointment to key jobs. 

Neither of the above bills fully corrects the alleged domination of the 
courts by command. Both bills fail to remove from command the power 
to appoint courts (including the power to designate law members, trial 
Judge Advocate, and defense counsel). Most members of the court are still 
subject to promotion and assignment of duties by the appointing authori- 
ties. Neither bill places any restriction on the power of the commander 
to remove an investigating officer at will and replace him with another 
of his choice. 

APPELLATE REVIEW 


Both bills attempt to tighten judicial review procedure by giving more 
power to the Judge Advocate General’s department. This reform may 
indirectly satisfy the basic criticisms in a small measure by having the 
collateral effect of mitigating command control. But as a method of direct- 
ly attacking command domination of the courts it is unsatisfactory in that 
it seeks to correct injustice rather than to prevent it and insure justice in 
the first instance. An ounce of prevention still is worth more than a pound 
of cure. Insofar as the criticisms are merited they cannot be corrected in 
such a manner. 

It is not the intention of this note to deny that adequate appellate review 
is necessary. Because injustices may occur in any trial under our system at 
its best the provisions of these bills for more extensive review are com- 
mendable. 

In brief, one or both of the bills provides the following changes in the 
system of court-martial review: all general and all special court cases are 
to be reviewed in the Judge Advocate General’s department; the reviewing 
authority in the department will have authority to weigh evidence, pass 
on credibility of witnesses and determine controversial questions of fact; 
the reviewing authority in the department may order a new trial by a new 
court, try the case de-novo, vacate proceedings and sentence, alter sentences 
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downward and restore all rights of persons convicted including ranks and 
ratings in all general and some special court cases, or upon petition by ac- 
cused in general court cases before or after review or conviction where such 
person was unjustly injured. 


CoNCLUSION 


On the whole it would seem that the Durham Bill better meets the two 
basic criticisms, but it is apparent that neither of the proposed bills will 
satisfy the many critics who firmly believe that trained lawyers alone should 
be authorized to administer the system entirely freed from command 
domination. 

James CLARK 











